Queensland Health
MINISTERIAL BRIEFING NOTE Clinical Excellence Queensland

SUBJECT: Planned United Nations Subcommittee on the Prevention of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (UNSPT) visit and reputational risk to Queensland
Health

o Approved
O Mol approved

v (b 5 o L
o Further information required

{see comments)
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ACTION REQUIRED BY 20 September 2022, to agree a preferred option to address the current barriers to the ¢, Ser
UNSPT visiting places of detention before the proposed UNSPT scheduled visit from 16 to 27 October 2022. Vg

RECOMMENDATION

It is recommended the Minister:

# Note the United Nations Subcommittee on the Prevention of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (UNSPT) is scheduled to visit Australia from 16 to 27 October 2022.

o ensland Health is unable to permit the
n nt units o S.

« Note the risk of reputational damage to the Queensland government, as if the UNSPT is refused access as
a result of current legislative barriers, the refusal may be noted in the UNSPT report which will be published
and may draw international attention.

s  Note the risk has recently increased, as in September 2022 the Queensland Advocacy for Inclusion (QAI)
made a submission to the Disability Royal Commission raising concerns about certain AMHSs and the
FDS, and QAl have written to the UNSPT recommending these services be visited. The Minister will be
briefed separately on this matter via a ministerial brief for noting.

s« Approve a preferred option for managing the reputational risk:

- Option 1 Write to the UNSPT outlining QH's ability to facilitate the visit is limited but noting QH's
commitment to upholding OPCAT, and outlining the ways in which QH can assist, such as by sharing
relevant information and facilitating patient communications (noting that QH would need to work with
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Attachment 1

Letter of Authority

Accessto Queensland Health Facilities by the
Delegation of the United Nations Subcommittee on the Prevention of Torture
(UNSPT)

Access to patients

The UNSPT is not authorised under the Mental Health Act 2016 (QId) to visit patients
detained in an authorised mental health service.

Pursuant to s 284 of the Mental Health Act 2016 (Qld), the UNSPT may communicate
with patients in an authorised mental health service in areasonable way by:

* post;

o afixed line telephone in the authorised mental health service; or

e amobile telephone or other € ectronic communication device.

The patient must provide written consent to the communication with the UNSPT.

Communication is aso subject to the discretion of the administrator of an authorised
mental health service. Pursuant to s 284(3) of the Mental Health Act 2016 (QId), the
administrator retains the right to prohibit or restrict a patient from communicating in
the manner described above if communication is likely to be detrimental to the health
and wellbeing of the person or others. In exercising the discretion, the administrator
must have regard to the privacy of the patients and othersin the service.

Access to facilities

The UNSPT is not authorised to access inpatient units of an authorised mental health
service under the Mental Health Act 2016 (QId).

Reasonable access will be provided to the UNSPT at Queensland Health facilities for
the purposes of meeting with staff members, and for communicating with patients of
an authorised mental health service in accordance with s 284 of the Mental Health Act
2016 (Qld).

However, the person in control of the facility retains the discretion to refuse or limit
access whereit isclinically or operationally appropriate.

Access to staff members

The UNSPT may communicate with staff members of an authorised mental health

service or Queensland Health facility, subject to the following conditions:

e staff members must provide their written consent to the communication;

e the communication must not be conducted within an inpatient unit of an
authorised mental health service;

o staff members remain subject to their duties of confidentiality imposed under law,
including the Hospital and Health Boards Act 2011 (QIld), the Mental Health Act
2016 (Qld), and the Information Privacy Act 2009 (Qld);
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Attachment 1

e in particular, staff members are not authorised to identify patients or other staff;
and

e the person in control of the relevant facility retains the discretion to refuse or limit
access whereit isclinically or operationally appropriate.

Access to records

The UNSPT is not authorised to access records of Queensland Health, as disclosureis
prohibited by legislation.

Sections 142 and 142A of the Hospital and Health Boards Act 2011 (QId) prohibit the
disclosure of confidential information by designated persons and prescribed health
practitioners to another person unless the disclosure is required or permitted under the
Act. Chapter 17 of the Mental Health Act 2016 (QId) regulates the circumstances in
which confidential information may be used or disclosed under the Act.

Section 31 of the Information Privacy Act 2009 (Qld) and the National Privacy

Principles contained in schedule 4 also prohibit the disclosure of personal information
by health agencies unless permitted under the Act.
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Attachment 2

Staff Consent

M eeting with the Delegation of the United Nations Subcommittee on the Prevent
of Torture (UNSPT)

L e , agree to meet with a delegate of the UNSPT, subject to
the following undertakings:

e | will comply with my legislative obligations regarding privacy and
confidentiality, including under the:
o Information Privacy Act 2009 (QIld);
o Hospital and Health Boards Act 2011 (Qld); and
o Mental Health Act 2016 (QIld).

e |nparticular, | understand that:

o sections 142 and 142A of the Hospital and Health Boards Act 2011 (QIld)
prohibit the disclosure of confidentia information by designated persons and
prescribed health practitioners to another person unless the disclosure is
required or permitted under the Act;

o chapter 17 of the Mental Health Act 2016 (QId) regulates the circumstancesin
which confidential information may be used or disclosed, and creates offences
for the publication of information relating to particular judicial proceedings;
and

o section 31 of the Information Privacy Act 2009 (Qld) and the Nationa
Privacy Principles contained in schedule 4 prohibit the disclosure of personal
information about an individual by health agencies unless permitted under the
Act.

e | will not provide access to the UNSPT to an inpatient unit of an authorised mental
health service, as such accessis not authorised under the Mental Health Act 2016

(Qld).

Dated this of 2020 at
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Attachment 2

Adult Patient Consent

M eeting with the Delegation of the United Nations Subcommittee on the Prevent

of Torture (UNSPT)
Clinical assessment
L e Jname] L [position],
advise the administrator that it would not be detrimental to the health or wellbeing of
.................... [patient name] or others, for ..................[patient nameg] to
communicate with members of UNSPT by:

e pOst,

o afixed line telephone in an authorised mental health service,
e amobiletelephone, or

e other electronic communication device (eg, email).

[Please delete any of the above forms of communication that may be detrimental].

Patient Consent:

L [name], agree to communicate with a delegate of the
UNSPT by:

e pOst;

o afixed line telephone in the authorised mental health service; or

e amobile telephone or other € ectronic communication device.

| understand that | can withdraw my consent to communicate with the UNSPT.

| understand that if at any time my communication with UNSPT becomes detrimental
to my health and wellbeing, or others' health and wellbeing, it may be prohibited or
restricted.

I will not disclose any information which identifies, or might identify, another person
as a person who has been a party to a proceeding under the Mental Health Act 2016.

| agree that | will not disclose information about another patient receiving treatment.

Dated this of 2020 at
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Attachment 2

Y oung Patient Consent

M eeting with the Delegation of the United Nations Subcommittee on the Prevent

of Torture (UNSPT)
Clinical assessment
L Jname] [position],
advise the administrator that it Woul d not be detrimental to the health or wellbeing of
.................... [patient name] or others, for ..................[patient name] to
communicate with members of UNSPT by:

e post,

e afixed linetelephone in an authorised mental health service,
e amobiletelephone, or

e other electronic communication device (eg, email).

[Please delete any of the above forms of communication that may be detrimental].
Patient Consent:

[ [name], agree to communicate with a delegate of the
UNSPT by:

e pOst;

o afixed line telephone in the authorised mental health service; or

e amobiletelephone or other electronic communication device.

| understand that | can withdraw my consent to communicate with the UNSPT.

| understand that if at any time my communication with UNSPT becomes detrimental
to my health and wellbeing, or others health and wellbeing, it may be prohibited or
restricted.

I will not disclose any information which identifies, or might identify, another person
as a person who has been a party to a proceeding under the Mental Health Act 2016.

| agree that | will not disclose information about another patient receiving treatment.

Dated this of 2020 at
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5.73 - Irrelevant
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19 September 2022
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Chief Operating Officer
Queensland Health
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Queensland Health CAPS2477
MINISTERIAL BRIEFING MOTE Clinical Excellence Queensland

SUBJECT: Letter of authority for United Nations Subcommittee on the Prevention of Torture visit

o Approved ZZ
;/ :m prmeu Slgned IM / Q’Z/?’ Dale.f:.'{...f. . H:”.F 2,‘-1’.;?__
ole

m] Further information required Hf-“l'é;vﬂéﬂ D'Ath MP, Minister for Health and Ambulance Services, Leader of
{see comments) the House

Comments:

IV

ACTION REQUIRED BY 7 October 2022 as the UNSPT visit commences on 16 October 2022,

RECOMMENDATION
It is recommended the Minister:

= Note the attached letter from the Attorney-General (Attachment 1)
*  Sign the attached letter to the Attorney-General (Attachment 2)

e  Sign the attached letter of authority to the United Nations Subcommittee on the Prevention of Torture
(UNSPT) (Attachment 3).

ISSUES

1. The UNSPT is scheduled to visit Australia from 16-27 October. As noted in previous briejf (Attachment 4)
necessary legislative amendments to allow full access to the UNSPT have not progressed. The UNSPT
visit will therefore be managed by consent, by way of communication with the UNSPT about the ways in
which Queensland Health (QH) can assist. The itinerary of the visit is unknown.

2. On advice from the Department of Justice and Attorney-General (DJAG), which is coordinating the agency
response to the visit within Queensland, QH has prepared the attached letter of authority to the UNSPT,
outlining QH's commitment to OPCAT, the legislative constraints, and the ways in which QH can support
the visit.

3. Legislative barrigrs 37 eeannemaien mean the UNSPT cannot be
permitted physical access to Authorised Mental Health Services (AMHSs). However, QH can support the
visit by facilitating interviews with patients (with their consent), meetings with staff, and provision of
documents (subject to confidentiality requirements).

4. The Mental Health, Alcohol and Other Drugs Branch (MHAQDE), which is leading the QH response to the
UNSPT visit, is communicating with Hospital and Health Services to ensure AMHSs are aware of their
legal position and appropriately prepared if they should receive a visit.

5. QH's primary responsibility in relation to the UNSPT visit is AMHS access. However, QH also provides
primary health care services onsite to adults in correctional facilities, which are managed by Queensland
Corrective Services (QCS) and are within the remit of the UNSPT. The letter of authority provides a
contact from the Office of Prisoner Health and Wellbeing, in the event the UNSPT request information
regarding provision of health services to people in prison.

8. The UNSPT will conduct a briefing with all affected agencies when its visit commences. At the end of the
visit the UNSPT will hold another briefing, to provide agencies with its preliminary findings and
recommendations. Agencies may have an opportunity to comment prior to the publication of the UNSPT
report. You will be further briefed if any matters of significance are raised.

BACKGROUND
? ﬂUStralla ratiflﬂd D'PCJHT in zﬂ.t? .73 - Irrelevant information .

5.73 - Irrelevant information D _'

|
Cﬁ/ You have previously approved QH managing the visit by way of communication with the UNSPT regarding
the ways in which the visit can be supported.
9. Queensland Advocacy Incorporated (QAI) have written to the UNSPT, raising concerns about certain
AMHSs. The MHAODB will provide additional proactive support to those AMHSs, as they may be more
likely to receive a visit.

RESULTS OF CONSULTATION

10. DJAG has provided advice on managing visits by consent. DJAG has reviewed a draft of the letter of
authority and supported the approach.

11. QH has met with the Commonwealth Attorney-General's Department (CAGD), which is coordinating the
visit Australia-wide. QH has advised the CAGD of QH's legislative barriers and understands this

information will be provided to the UNSPT.
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&k
f:?t %)) Hon Yvette D’Ath MP

é Minister for Health and Ambulance Services
dueenstand  Leader of the House

1 William Sireed Brisbane Old 4000
GPO Box 48 Brisbane

Queensland 4001 Australia
Telaphone +61 7 3035 6100

CAPS2477

110CT 2022

The Honourable Shannon Fentiman MP

Attorney-General and Minister for Justice,

Minister for Women and

Minister for the Prevention of Domestic and Family Violence
Member for Waterford

GPO Box149

BRISANE QLD 4001

Email: attorney@ministerial.qld.gov.au

/] L’I e -
Dear AttuT/ey-General

Thank you for your letter dated 29 September 2022, in relation to the upcoming visit of the United
Nations Subcommittee for the Prevention of Torture (UNSPT). For the purpose of that visit, inpatient
units of Authorised Mental Health Services (AMHSs) are defined as places of detention.

As you are aware,

Queensland Health (QH) is significantly limited in the support it can provide the UNSPT. In particular,
due to legislative barriers QH is unable to permit the UNSPT entry to inpatient units of AMHSs.

Within those limitations, QH will support the visit by consent. QH is able to support the UNSPT visit
by facilitating patient interviews (with patient consent), interviews with staff, and provision of
information (with patient consent where relevant).

Queensland’'s Chief Psychiatrist, Dr John Reilly, will act assnmfevaﬁ%?!ﬁo!mi"t for the UNSPT wvisit.
Dr Reilly can be contacted on mobile telephone = or by email at
e (@health.gld.gov.au. If Dr Riley is temporarily unavailable, a delegate Chief Psychiatrist

can be contacted on mobile telephone 7 Ieeantinomaion

QH's primary responsibility in relation to the UNSPT visit is AMHS access. However, QH also
provides primary health care services to adults in correctional facilities, which are managed by
Queensland Corrective Services (QCS) and are within the remit of the UNSPT, The letter of authority
provides a contact from the Office of Prisoner Health and Wellbeing, in the event the UNSPT
requests information regarding provision of health services to people in prison.

Further detail regarding QH's legislative and operational considerations for the visit is provided in
the letter of authority to the UNSPT. | have attached that letter for your information.
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| would like to pass on my thanks to your officers for the significant support the Department of Justice
and Attorney-General has provided to agencies in relation to arrangements for the UNSPT visit.

Should officers of your department require any further information in relation to this matter, | have
arranged for Ms Liz Edmiston, A/Director, Legislative Projects, Mental Health, Alcohol and Other

5.73 - Irrelevant

Drugs Branch, to be available to assist. Ms Edmiston can be contacted on telephone imaion or
by email at ¥ @health.gld.gov.au .

Yours sincerely

YVETTE D’ATH MP
_Minister for Health and Ambulance Services
Leader of the House
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Hon Yvette D’Ath MP
«."  Minister for Health and Ambulance Services
Queenciend  Leader of the House

1 Wiliiam Strest Brisbane Qld 4000
GPO Box 48 Brisbane
Queensland 4001 Auslralia
Telephone «61 7 3035 6100

CAPS2477

110CT 2022

Ms. Aisha Shujune MUHAMMAD, Head of Delegation, Maldives
Mr. Jakub Julian CZEPEK, Poland

Ms. Marija DEFINIS-GOJANOVIC, Croatia

Mr. Nika KVARATSKHELIA, Georgia

Mr. Bardia JEBELI (Human Rights Officer, Head of Secretariat)
Mr. Jack Matthew Pope (Associate Human Rights Officer)

Mr. Dmitry CHEREPANOV (OHCHR. Security Officer)

Letter of Authority

Access to health facilities in Queensland's Hospital and Health Services by the
Delegation of the United Nations Subcommittee on the Prevention of Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (UNSPT)

Queensland's Chief Psychiatrist may declare a health service (or part of a health service) in
Queensland to be an Authorised Mental Health Service (AMHS) under the Mental Health Act 2016
(Qld), and AMHSs are captured as places of detention for the purpose of the UNSPT visit to health
facilities in Queensland's Hospital and Health Services (HHS) [which are separate legal entities to
the department under the Hospital and Health Boards Act 2011 (Qld)]. Patients at these facilities
include people being treated involuntarily under the Mental Health Act 20186.

Queensland Health (the department) wishes to acknowledge the Optional Protocol for the
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment and Punishment
(OPCAT) and to support the UNSPT visit to the greatest extent possible. However, there are
legislative constraints under the Mental Health Act 2016 which place significant limitations on the
UNSPT's ability to facilitate the visit to AMHSs under current law. These constraints exist because
the Mental Health Act 2016 was drafted with a focus on the safety and privacy of people with severe
mental illness and associated cognitive impairments, and therefore appropriately restricts inpatient
unit access to certain categories of visitors. The legislation does not contemplate access to patients
by entities such as the UNSPT, and none of the permitied categories of visitors to AMHSs allowed
under the Mental Health Act 2016 lawfully permit the UNSPT access to AMHSs. Work is ongoing to
explore how to address these legislative barriers to allow Queensland to more fully support UNSPT
visits in future. The department regrets the need to place limitations on the UNSPT's access to
AMHSSs at this time.

Access o palients

The primary constraint is that the department is unable to permit the UNSPT to physically enter the
inpatient unit of an AMHS. However, section 284 of the Mental Healfth Act 2016 allows the UNSPT
to communicate with patients remotely, for example, via telephone or videoconference., That
communication would require the patient’s consent.
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The department understands that the UNSPT is responsible for consent processes, although it is
able to provide assistance to facilitate this process. For example, departmental staff may work with
the UNSPT to identify patients who may wish to be interviewed, and provide the UNSPT consent
form to those patients. Please note that, in accordance with section 284(3) of the Mental Health Act
2016, patient communication may be limited by the AMHS administrator if the communication is
likely to be detrimental to the health or wellbeing of the person or others.

Access fo staff members

The UNSPT may communicate with staff members of an AMHS or other facility in an HHS, although
staff will remain subject to legislative confidentiality and privacy obligations when doing so (for
example, a patient may not be identified without their consent). Staff interviews must also occur
outside of an AMHS inpatient unit.

Access to records

The department will provide the UNSPT with access to documents about the operation and
conditions of AMHSs. However, documents that may identify an individual, such as patient records,
are subject to strict confidentiality and privacy laws, and may only be provided if the patient consents
to their disclosure.

If confidential information under the Mental Health Act 2016 is disclosed by consent, the UNSPT
must comply with Chapter 17, Part 4 of the Mental Health Act 2016, which prohibits the publication
of information relating to certain judicial proceedings. More specifically:

s section 789 prohibits the publication of a report of a proceeding in the Mental Health Court or the
Court of Appeal on a reference in relation to a person, or a decision on the proceeding, before
the end of the prescribed day for the decision on the proceeding;

« section 790 prohibits the publication of a report of a proceeding of the tribunal, the Mental Health
Court relating to an appeal against a decision of the tribunal, or the Mental Health Court relating
to a review under section 673;

e section 791(1) prohibits the publication of information that identifies, or is likely to lead to the
identification of, a minor who is or has been a party to a proceeding under this Act in the tribunal,
Mental Health Court or Court of Appeal; and

e section 792(2) prohibits the publication of information that identifies, or is likely to lead to the
identification of, a person other than a minor who is or has been a party to a proceeding
mentioned in section 790(1).

Information that does not identify an individual, such as the number of persons in a facility, may be
provided by either the relevant HHS or the department's Mental Health Alcohol and Other Drugs
Branch on request.

The operation of AMHSs, including conditions of detention, are generally governed by Chief
Psychiatrist policies. These are publicly available and can be accessed at
https: //www.health.qld. gov au/clinical-practice/guidelines-procedures/clinical-staff/mental-

health/act/policies-guidelines.

Operational considerations

The department is committed to supporting the UNSPT visit to the extent possible. However, in
addition to the legislative constraints outlined above, certain practical considerations may also limit
the ability of AMHSs to fully engage with the UNSPT. For example, staff availability for interviews
will be contingent on ensuring sufficient staff remain available to ensure clinical needs are met, and
patient safety in a facility. If patient records are requested, it may be necessary to review these to
ensure individuals are not inappropriately identified. For these reasons, while the department will
cooperate with unannounced visits at any time in the ways outlined above, AMHSs will likely be
better equipped to engage with the UNSPT during normal working hours. AMHSs will also be better
equipped to support the UNSPT if prior notice of a visit is provided.
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Focal point

Queensland's Chief Psychiatrist, John Reilly, will act as  the focal point for the UNSPT visit. Dr Reilly
can be Eﬂﬁtaﬂted ﬂr‘l s.73 - Irrelevant information ﬂ'r hy EI'I"IEH @heaﬂh Id qﬂ‘illl_ag "_- Dr RI!E!{ IS

's.73 - Irrelevant information

temporarily unavailable, a delegate Chief F‘sychlatnst can be contacted on
Working hours

Standard working hours are from 8.00am to 4.30pm Monday to Friday, for routine clinical and
administrative purposes, including for service managers and clinical or executive directors. The
UNSPT may wish to take these hours into consideration when scheduling visits.

COVID-19 restrictions

Face masks are required at all public and private hospitals, including AMHSs. People who have
been diagnosed with COVID-19 and close contacts are subject to certain restrictions, and may not
visit hospitals (with exceptions for end of life visits and to receive care). Proof of vaccination is not
required for entry to hospitals.

More detail about COVID-19 restrictions is available in the Management of Diagnosed Cases of
COVID-19 and Close Contacts Direction (No. 5) found at: Management of Diagnosed Cases of
COVID-12 and Close Contacts Direction (No. 5) | Queensland Health and the Public Health Face
Mask Requirements Direction (No. 6) found at: Public Health Face Mask Requirements Direction
(No. 6) | Queensland Health.

If the UNSPT delegation would like any further information prior to the visit, they are invited to contact
Ghlef F"S‘yl'chjatrisl Jf_}hn RE’”.F Dr REI”F Gﬂn bE‘ Gﬂntacted an 5.73- Irrelevantlnformatlon ar hy Emall at

$47(3)(b) health.qld.gov.au.

Prisoner health services

Queensland Health also provides primary health care services onsite to adults in correctional
facilities, which are managed by Queensland Corrective Services (QCS). QCS will brief the UNSPT
about the operating hours of correctional centres and their associated health centres and will
facilitate access for the UNSPT. If the delegation would like any further information regarding
provision of health services to people in prison they may contact Mr Graham Kraak, Director Office
for Prisoner Health and Wellbeing on &2 "= mema “ar by email at =7 health.qld.qov.au.

Yours sincerely

/- "%&74 2] N7 4

/" YVETTE D'ATH MP
Minister for Health and Ambulance Services
oL _ Leader of the House
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Queensland Health
MINISTERIAL BRIEFING NOTE Clinical Excellence Queensland

SUBJECT: Planned United Nations Subcommittee on the Prevention of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (UNSPT) visit and reputational risk to Queensland
Health

o Approved
O Mol approved

v (b 5 o L
o Further information required

{see comments)

Beas B Cem~SlST iﬁ‘mﬁl—- oC Mass

ACTION REQUIRED BY 20 September 2022, to agree a preferred option to address the current barriers to the ¢, Ser
UNSPT visiting places of detention before the proposed UNSPT scheduled visit from 16 to 27 October 2022. Vg

RECOMMENDATION

It is recommended the Minister:

# Note the United Nations Subcommittee on the Prevention of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (UNSPT) is scheduled to visit Australia from 16 to 27 October 2022.

o ensland Health is unable to permit the
n nt units o S.

« Note the risk of reputational damage to the Queensland government, as if the UNSPT is refused access as
a result of current legislative barriers, the refusal may be noted in the UNSPT report which will be published
and may draw international attention.

s  Note the risk has recently increased, as in September 2022 the Queensland Advocacy for Inclusion (QAI)
made a submission to the Disability Royal Commission raising concerns about certain AMHSs and the
FDS, and QAl have written to the UNSPT recommending these services be visited. The Minister will be
briefed separately on this matter via a ministerial brief for noting.

s« Approve a preferred option for managing the reputational risk:

- Option 1 Wirite to the UNSPT outlining QH's ability to facilitate the visit is limited but noting QH's
commitment to upholding OPCAT, and outlining the ways in which QH can assist, such as by sharing
levant information and facilitating patient communications (noting that QH would need to work with
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From: CEQCorro

Sent: Friday, 7 October 2022 1:08 PM

To: DL-Group QLDCE

Cc: MHAODB-corro; Graham Kraak; Prisonerhealth; COO Correspondence; Elizabeth
Edmiston

Subject: C-ECTF-22/16102 - DDG CEQ Memo - Visit by the United Nations Subcommittee
for the Prevention of Torture to Authorised Mental Health Services

Attachments: DDG CEQ MEM - Visit by the United Nations Subcommittee for the Prevention of
Torture to Authorised Mental Health Services.PDF; ATTACHMENT 1.PDF

Importance: High

Follow Up Flag: Follow up

Flag Status: Flagged

Good afternoon

Please see attached memorandum from Dr Helen Brown, Deputy Director-General, Clinical Excellence Queensland,
for your attention and distribution as required.

s.73 - Irrelevant information

Should you have any queries, please contact the Dr John Reilly, Chief Psychiatrist, on

s.73 - Irrelevant

information @health.qld.gov.au.

or by email at

Kind regards
Vanessa

CEQ Correspondence Team
Vanessa Walsh: Ph: via MS Teams I
= .. Taylor Hailes: Ph: via MS Teams E immoeat @health.gld.gov.au

information
Jessica Laubscher: Ph: via MS Teams W health.qld.gov.au
Senior Correspondence Officers A IvI 14, 33 Charlotte St, Brisbane, 4001.

Office of the Deputy Director-General | Clinical

Excellence Queensland | Queensland Health
d

MENTAL “Wind, remember to make time for you ' OO®
WELLBEING Visit gld.gov.au/mentalwellbeing

Queensland Health acknowledges the Traditional Custodians of the land across Queensland, and pays respect to First Nations Elders

past, present and future.

1
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Department of Health

MEMORANDUM

To: Chief Executives, Hospital and Health Services

Copies to: Mental Health Alcohol and Other Drugs Executive Group
Manager, Office of Prisoner Health and Wellbeing
Chief Operating Officer, Department of Health

From: Dr Helen Brown, Deputy Director- Enquiries Elizabeth Edmiston,
General, Clinical Excellence to: Director, Legislative
Queensland Projects, Mental

Health Alcohol and
Other Drugs Branch

.73 - Irrelevant information

Subject: Visit by the United Nations Subcommittee for the Prevention of Torture to
Authorised Mental Health Services

File Ref: C-ECTF-22/16102

Australia is a signatory to the Optional Protocol to the Convention Against Torture and
Other Cruel, Inhuman and Degrading Treatment or Punishment (OPCAT). Under OPCAT,
participating jurisdictions may receive visits from the United Nations Subcommittee on the
Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(UNSPT). The UNSPT is scheduled to make its first visit to Australia from 16 — 27 October
2022.

The purpose of the UNSPT visit is to inspect places of detention, which may include
interviews with staff and people who are detained. Inpatient units of Authorised Mental
Health Services (AMHSs) are defined as places of detention for the purposes of the
UNSPT visit.

The UNSPT itinerary is unknown and will not be announced. It is therefore not possible to
advise which, if any, AMHS may receive a visit, and visits are expected to be unannounced.

Although the Commonwealth Government has ratified OPCAT, it has not been
implemented into domestic law and is therefore not legally binding in Queensland.
However, Queensland Health (i.e. the Department) (and other affected departments) have
taken a policy position that the visit should be supported as far as possible. Where OPCAT
is implemented in local law (which it is not, in Queensland) jurisdictions are obliged to allow
the UNSPT unrestricted access to any place of detention, as well as access to records, the
ability to interview any person detained, and the ability to meet with staff.

Under the Mental Health Act 2016 (Qld) physical access to inpatient units by the UNSPT
cannot be lawfully permitted. This is because the Mental Health Act 2016 was drafted to
ensure the safety and privacy of patients, and appropriately restricts inpatient unit access
to certain categories of visitors, and did not contemplate including the UNSPT.
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Legislative options are being explored to resolve this issue in future, however, cannot be
implemented prior to the scheduled visit.

However, the UNSPT’s visit can be supported in other respects. Information can be
provided, and patients and staff can be interviewed, with certain restrictions. Further detail
about those arrangements is below.

Managing physical access

Queensland’s legislative position on access to AMHSs will be communicated to the UNSPT
prior to the visit, so they are aware they may not lawfully be permitted entry. However, it is
possible that the UNSPT will still choose to visit facilities. The Chief Psychiatrist is the point
of contact for any issues that arise during the UNSPT visit to Australia, and should be
contacted in the event that the UNSPT visits an AMHS and requests access. The UNSPT
visit to Australia is from 16-27 October 2022, but visits to places of detention will occur
between 18-26 October 2022.

AMHSs should make appropriate contingency arrangements for such a visit, noting that it
is possible, though unlikely, that the UNSPT will choose to visit outside of normal working
hours. Staff should be advised of an appropriate contact person within the AMHS and
Hospital and Health Service (HHS), including any modifications for out of hours visits — for
example, the administrator of an AMHS may be notified. Each HHS should make
arrangements to ensure the Chief Psychiatrist (or if unavailable the delegate or after hours
on call Chief Psychiatrist) is notified if the UNSPT arrives at a facility.

The Mental Health, Alcohol and Other Drugs Branch (MHAODB) understands that the
UNSPT delegation is vaccinated for COVID-19, will carry proof of vaccination and will
comply with necessary COVID-19 protocols. The UNSPT will be advised of current COVID-
19 requirements regarding mask wearing and limitations on access to facilities if a person
has tested positive for COVID-19. It should be noted that, as the UNSPT cannot access
inpatient units, these requirements are relevant only in the event the UNSPT accesses
other parts of hospital grounds (for example, for the purpose of meeting with staff).

Access to information

The Commonwealth Government, which is coordinating the visit, have advised that the
UNSPT is highly unlikely to request any patient records. Any document that does not in
any way identify a patient or is otherwise captured by confidentiality provisions can be
provided to the UNSPT on request. The MHAODB will proactively advise the UNSPT of
key operational documents such as Chief Psychiatrist policies. Copies of identifying
documents, such as patient records, can be provided at the UNSPT’s request, where a
person consents. If a patient consents, records can be provided by AMHSs as print-outs
of an electronic medical record or a copy of a physical record or chart.

Interviewing patients

A patient can be interviewed by the UNSPT, if the UNSPT requests it and the patient
consents. The UNSPT will seek the person’s informed consent, and will ask them to sign
a consent form. As the UNSPT cannot enter an inpatient unit, AMHSs will need to work
with the UNSPT to identify patients who may wish to be interviewed. In practice, this might
mean that the UNSPT identifies a certain category of patient they are interested in
interviewing (for example, patients who have been in the facility for a certain period of time)
and AMHS staff approach those patients to identify those who are interested in being
interviewed. Staff will also need to make arrangements for the appropriate form (provided
by the UNSPT) to be signed by those who consent to an interview.
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The Commonwealth has advised that any person to be interviewed will be informed by the
UNSPT that the interview deals with systemic matters and the UNSPT has no ability to
directly influence the person’s circumstances. Though the UNSPT is responsible for this
consent process, in practice each AMHS will be responsible for identifying where a person
has capacity to consent (as the UNSPT cannot physically access an inpatient unit for this
purpose). Communication with patients may also be subject to the discretion of the AMHS
administrator, and may be restricted where the administrator believes the communication
will be detrimental to the person or others. As the UNSPT cannot access inpatient units,
interviews can be facilitated by phone or videoconference. Consideration will need to be
given to ensuring patient privacy for this purpose.

Staff interviews

There is no impediment to the UNSPT interviewing staff, providing it does not take place
in an inpatient unit. Administrators are encouraged to support staff to meet with the UNSPT,
where they wish to do so and it is operationally possible. Staff must be advised that strict
confidentiality and privacy obligations under the Mental Health Act 2016, the Hospital and
Health Boards Act 2011 and the Information Privacy Act 2009 apply to all communication
with the UNSPT.

UNSPT report

Following the visit, the UNSPT will prepare a report, which will make observations and
recommendations (where relevant) to improve the treatment of persons deprived of their
liberty. This report will be published. The UNSPT will be advised of confidentiality
obligations with respect to identifying individuals, however, UNSPT reports are generally
systemic and do not identify individuals.

Support for AMHSs

The Chief Psychiatrist is the key point of contact for the UNSPT prior to and during the
visit, and is responsible for communicating with the UNSPT to resolve any issues that may
arise. Administrators are encouraged to contact the Chief Psychiatrist if the UNSPT arrives
at a facility.

Crown Law advice

.73 - Irrelevant information

Communication with UNSPT

The MHAODB is liaising with the Commonwealth Government, which is coordinating the
visit Australia-wide, and the Department of Justice and Attorney-General, which is
coordinating the visit for Queensland agencies.
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The Chief Psychiatrist will attend a briefing by the UNSPT following their arrival in Australia,
and will advice AMHSs if any further information about the conduct of the visit is provided.

The Minister is writing to the UNSPT to inform the delegation of the legislative barriers to
physical access, and of the ways in which the Department and HHSs can assist, as outlined
in this memo.

Should you require further information prior to the visit, the Department of Health’s contact
is Chief Psychiatrist John Reilly, on 7" or by email at

itormation @health.qld.gov.au. Outside of normal working hours (8.30am-4.30pm) or if
temporarily unavailable, a delegate Chief Psychiatrist can be contacted on I ™™™

Dr Helen Brown

Deputy Director-General
Clinical Excellence Queensland
7/10/22
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From: John Reilly

Sent: Saturday, 22 October 2022 9:15 AM

To: Elizabeth Edmiston

Subject: Fwd: UNSPT visit to Princess Alexandra Hospital acute mental health inpatient unit

FYI. As anticipated!

Thanks for all your work in preparing for this, in view of which | thought | should let you know even on a Saturday.
No need to call unless you feel the need.

Thanks,
John
Get Outlook for iOS

From: John Reilly

Sent: Saturday, October 22, 2022 9:07:30 AM

To: SDLO i'?%”;";fm @health.gld.gov.au>

Subject: UNSPT visit to Princess Alexandra Hospital acute mental health inpatient unit
As discussed per phone, | received a call at 0848 from Jack Pope, ™" ™™™ 'UN SubCommittee for the
Prevention of Torture, has called to inform that UNSPT have attended Princess Alexandra Hospital to visit an acute
mental health inpatient unit. Their process requires full access and they understand that they are not allowed that in
Queensland from previous briefings. | have confirmed that advice and explained that we could assist in other ways.
He has informed me that they will make further visits to allow us the option of a change in our approach. | have
explained this will not be possible and will be called each time.

Colin Minihan, ™ "™ ™™™ commonwealth liaison person has called to confirm our advice. He has been called by
UNSPT following the phone call to me.

| have informed Metro South MHS Executive and discussed with the on-call psychiatrist at PAH who had also been
called.

There are previous briefings relating to this matter and a PPQ yesterday.
Let me know if you need anything further.
Thanks,

John

Get Outlook for iOS
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