Choosing an enforcement

Description

Department of Health

Guideline

This guideline compares the enforcement options available under the Public Health Act, outlining the
relative advantages and disadvantages of each.

Provides for forceful entry to places if ™
necessary

Option Advantages Disadvantages
Public Relatively fast and simple Public healtp nay not be addressed in
he(;alth Does not require an application to a magistrate a timely ma
order . e o
Provides a platform to other monitoring and Will re ongene monltorlng and )
enfor, ensure public health risk
enforcement options such as steps to address | has b addréssed
the risks, PINS and ‘enforcement order’ Ompliance Ongoing does not allow
Can escalate to an enforcement order which @ building or other structure without
) e onsent of the occupier, an
allows more flexible powers of entry G ry?rcement order or a warrant
VAN 4
Enforceme “Réquires previous issuing of ‘public health
nt order order’

Public health risk may not be addressed in
a timely manner

Application to a magistrate required

Notice of hearing required (14 days before
hearing)

Warrant for
a place

ated entry to check on

sks under a public health order
May provide tox/Aseizure of evidence

More flexible powers of entry

Application to a magistrate needed
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May be used to prevent a thing from being
used to continue or repeat an offence

Quick

Authorised | Targeted program response to designated Limited to designated pests
predvenU:)nI pests giving considerable entry powers Cannot use other monitoring and
and contro May give public health order for the designated | enforcement powers unless investigating a
program pest to which the program relates followed by a | contravention
PIN or enforcement order if non-compliance
May issue PIN as a control measure
Approved Targeted program response to regulations for | Limited to regulations made under s61 of
inspection | public health risks the Act about public health risks
program May use Chapter 9 monitoring and Does not allow entry to building/structure if
enforcement powers, for example to seize a non-compliance_is ongoing without
thing or apply for a warrant consent, arﬁe?e ent order or a warrant
W7kl
Seizure Ensure evidence may not be tampered with Not a total sohuti ormally seizure will
only p her enforcement action.

@

Prosecution
for offences

Higher penalties
Conviction may be recorded Q
Conviction may be promoted as a detemm

other potential offenders

N

?bic)/ealth risk may not be addressed in

jﬁwely manner.
| require ongoing monitoring and

enforcement of public health risk

If non-compliance is ongoing, does not
allow entry to a building/structure without
consent, an enforcement order or a
warrant.

May be time consuming and not cost
effective

Prescribed
infringemen
t notice
(PIN)

&

edlth Regulation 2005 PIN offences do
d a/public Health order’ to be issued

Public health risk may not be addressed in
a timely manner.

Will require ongoing monitoring and
enforcement to ensure public health risk
has been addressed.

If non-compliance is ongoing, it does not
allow entry to a building or other structure
without the consent of the occupier, an
enforcement order or a warrant.

For a PIN under the Public Health Act (and
not the regulation) a ‘public health order’
must be issued before a PIN can be issued
for non-compliance with the order.
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Department of Health

Procedure

Description

An issuing authority (the State or a local government) may apply to a magistrate for an enforcement order if
the recipient of a public health order has failed to comply with the order. An enforcement order, by
definition, enforces a public health order and holds more weight than a public health order as it has the
backing of the court.

This procedure outlines the steps involved in applying for and enforcing an e ment order. It may be
used as a model and customised by local governments to account for specj ipstrative requirements.

As the term issuing authority relates to the entity, this would reqg\

@w plication to come from the chief
executive officer. Delegations may be put in place to facilita

hig' provision.

The application for an enforcement order should be signe propriate delegate of the issuing
authority.
What an enforcement order quire

A magistrate has two main options when w
* That the person who contravened theNaiih

health risk, or prevent it from recurring, and_i
enter the place and take the st

n enforcement order. The magistrate may order either:

L
) B

ealth order must remove or reduce the risk from the public
he person fails to take the steps, the issuing authority may

* That the issuing authority may ent
reduce the risk from the pdhfic_health ri

lace, by its employees or agents, to take steps to remove or
, or prevent it from recurring.

Critical issu

An enforcement order nly be obtained if a person has contravened a public health order.

In order for the person to hawe’some right of reply, a decision by the magistrate in regard to an enforcement
order requires a hearing in front of both parties. Prior to a magistrate making an enforcement order, the
person to whom the application relates must be given at least 14 days prior notice of the hearing of the
application. However, if the person does not attend the scheduled hearing, the application may be decided
in their absence.

In deciding an application for an enforcement order, the magistrate must be satisfied that the public health
order was appropriate in the circumstances having regard to the nature and seriousness of the risk to public
health from the ‘public health risk’ at the time the order was given.

Queensland

DOH-DL 16/17-04 v o



If action must be taken urgently and the recipient of the public health order will not allow the issuing
authority to enter and take steps under a public health order, a warrant may be sought allowing the
authorised person to take the steps.

Options
If an authorised person has given a person a public health order and the recipient has failed to comply with
the order, the following options should be considered:

(a) take action under Chapter 9, of the Act, for example under section 388 (Power to enter place to take
steps if public health order not complied with)

(b) initiate legal proceeding for noncompliance with the public health order
the recipient has a reasonable excuse (prosecution)

dnder section 23(4), unless

(c) issue a prescribed infringement notice (PIN) for noncompliance with the
23(4) of the Act)

blg' health order (section

(d) obtain an enforcement order for a public health order via the d e ynder section 24

(e) apply for a ‘warrant for a place’ (refer to the procedure Wa place) if an enforcement order is

unsuitable to manage the risk.

Note: a magistrate may hear an application for an enforcer pder-and a proceeding for contravention of

a public health order at the same hearing.

Procedure

Preparing an application t

rate for an enforcement order
ho¥ity of an appropriate delegate in order to lodge an application

e application, the following documentation is required along with

An authorised person should seek the a
for an enforcement order.

In order for the magistrate to co
any additional evidence as neg€ssary;

* A completed application an enforcement order

application. A Justice of the psace must witness the delegate swear the application.

Submission to the magistrate

The magistrate’s court which covers the area where the public health risk was identified should be
contacted to find out when a magistrate may hear the matter and consider the application. It is the
responsibility of the issuing authority to give notice of the hearing to the person to whom an enforcement
order application relates. The form Notice of hearing may be completed and used to give the notice. A
notice should be accompanied by a copy of the application.
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The delegate’s signed and sworn application, draft enforcement order, a blank copy of the enforcement
order (in case the magistrate decides to change the draft order) and a copy of the public health order must
be presented to a magistrate, ideally by an authorised person familiar with the circumstances of the matter.

Evidence that can be provided to the magistrate to support the application and enable the magistrate to
make an informed decision may include:

* an identity card, or other document evidencing the authorised person’s appointment under the Act
* acopy of any associated delegations for the Act related to the application and

* any previous history, such as correspondence or warnings associated with the public health order in
qguestion.

The magistrate may refuse to consider the application until provided with all the required information. For
example, the magistrate may require additional information supporting the apglication be given by statutory
declaration, as well as evidence of the issuing authority’s delegations to au ke application for the
order and evidence of the authorised person’s appointment under the Act.

If the person does not attend at the specified time and place, the applicati y be decided in their
absence.
Section 27 of the Act sets out the matters that may be stated in _xhese include:

* the times and intervals for entry

* that the issuing authority by its employees or agents m sonable help and force that is
necessary in the circumstances to take the stepss/autho under the order

* who is to pay the costs incurred by the issuing autho nder the order.

Procedure before entry unde farcement order

Before entering a place under an enforcg
make reasonable attempts to:

0) the authorised person, employee or agent must

* identify themselves, by for example, produtiQgyan identity card to an occupier present at the place

* give the occupier a copy of t

* explain to the occupier th e order orises employees, agents and/or authorised persons of the
issuing authority to ente

ow the employees, agents or authorised persons immediate entry

authorised persons beliewe bQ reasonable grounds that immediate entry to the place is required to ensure
the effective execution of the™drder is not frustrated.

Safety issues

An authorised person, employee or agent may exercise powers under the order with reasonable help and
force if necessary. Although the order gives legal authority to authorised persons, employees or agents to
enter a place, no entry should ever be pursued that would put an authorised person, employee or agent at
risk and should take account of the occupational health and safety and human resources policies of the
authorised person’s employer. The following precautions are recommended when entry under an
enforcement order is to be effected:
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(a) No entry should be made without first advising the authorised person’s supervisor of the details.
(b) it is advisable that an enforcement order is enforced by more than one person.

(c) If there is any risk to personal safety, the authorised person’s employee is to be advised and, if
necessary, the police contacted, to have them in attendance whilst the order is executed.

(d) a means of communication (telephone or radio) should be available to the person executing the
order.

Note: Before entering a place the need for personal protective equipment (PPE) or other safety precautions
should be considered.

Use of force during entry

An enforcement order can only allow for the use of reasonable help and for,
required to exercise a power, than a warrant for a place will need to be obtai

ar a place. If force is

Any force used should always be equal to the minimum level of force fgqujrechto enter. To protect the
government from the inappropriate use of this power and maintain a vel jof accountability the
following requirements are suggested.

If force is required, the authorised person’s supervisor shall be seek approval to use force and,
if necessary, the police should be requested to attend.

e form Notice of damage should be
completed and a copy immediately left with the ow y. For the purposes of section 421
‘owner’ includes the person in possession or control of operty. If practical, photographs should be
their supervisor.

If permission is obtained from the supervisor and or is yged to gain entry, then a report by the authorised
s poOssible. Included with this should be a copy of the
he report should also explain:

(a) why force was necessary
(b) what force was used

(c) what (if any) damage resylted | use of force

(d) what evidence was o

tion of the enforcement order

(e) who was present during the €

who incurs loss or expense because of the exercise or purported exercise of a
(Powers of authorised persons) or Chapter 2, Part 4 (Authorised prevention

and control programs) to claid compensation from the relevant authority.

Compensation may be claimed in a court with jurisdiction for recovery of compensation claimed. Official
records should be retained in case a person makes a claim for compensation under section 422.

Official records

When an authorised person gives and enforces an order, they must officially record the details of the
activities associated with executing the order including the time and date of entry to the place, time and
date the order was given to the recipient and any enforcement activities and impacting issues such as
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damage or confrontational circumstances encountered. This is important both for evidentiary purposes and
for the retention of records in case of future litigation.

Person must comply with an enforcement order

Section 28 of the Act makes it an offence for a person to not comply with an enforcement order unless the
person has a reasonable excuse. This offence does not limit any other liability a person may incur for a
contravention of the order.

Local government cost recovery

The Act provides for an issuing authority to recover an amount payable unde rcement order as a
debt due payable 30 days after the issuing authority gives the person detalil ount of the costs.
Similar to the cost recovery mechanisms under the Local Government —s€ction 31 of the Public
Health Act 2005 specifies that an amount payable to a local governmg(t interest as if it were an

overdue rate payable to a local government under the Local Government’Acl/ Y993.

Further, section 32 of the Act allows a local government to requ¢g
over land for an amount payable under an enforcement order.
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Department of Health

Procedure

Description

The Public Health Act 2005 (the Act) allows an authorised person to enter places, and undertake
investigations and certain enforcement actions. This procedure provides a step by step process for an
authorised person to enter a place to exercise powers under the Public Health Act 2005 in relation to the
monitoring and enforcement of public health risks.

This procedure may be used as a model and customised by local governme include specific
administrative arrangements.

Critic issues for authorised persons

The powers of entry under the Public Health Act 2005 are stand e POWETS that are different to the
powers of entry under the Local Government Act 1993. That is, Governments Act may not be
used when entering a place in relation to the Public Health Ae ealth Regulation 2005.

An authorised person may enter a place under the Act if:

* the occupier consents to the entry (s385) or

e itis a public place and the entry is made at the fj
¢ the entry is authorised by a warrant (s385, s39
* entry is required to ascertain if a publi

is open to the public (s385) or
96) or
(s386) or
health order (s387) or
Réalth order is not complied with (s388) or
536, $37,538, s39, s40, s41, s42).

* entry is required to check compliance,
* entry is required to take steps if a pub
* undertaking an approved inspection progra

It should be noted that an authoyi
until they have ‘legally’ entere

rson cannot use the general powers under section 399 of the Act

place:

Entry to State land under s
the Act.

for local government public health risks is restricted by section 3 of

Important d

It is important to understand tHe differences between the definitions under the Act of ‘place’, ‘premises’,
‘dwelling’, ‘structure’, and ‘vehicle’ which are defined in the Dictionary at the end of the Act.

A ‘place’ includes a premise and vacant land. ‘Premises’ includes a building or other structure, part of a
building or structure, a vehicle and a caravan. A ‘dwelling’ does not include land around a dwelling. A
‘structure’ includes any building, wall, fence, water reservoir or drain and anything projecting from a
structure. A vehicle includes an aircraft and a vessel (ie. boat). Therefore, powers to enter a place also
include the power to enter an aircraft or vessel.

Queensland
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Entry to a place

Seeking consent to enter

Authorised persons may enter land around a premise to contact the occupier for consent to enter. However,
the authorised person can only enter a part of the place that the authorised person reasonably considers
members of the public would ordinarily enter when they wish to contact the occupier. Entry can only be to a
front door or open area. An authorised person cannot enter a dwelling or enter through a structure
(including any building, wall, fence, water reservoir or drain, or anything projecting from a structure) without
the occupier’'s consent, an enforcement order or warrant (s385, s386).

Entry with consent

Before entering a place, an authorised person must make a reasonable atteg ptioGontact the occupier to

obtain consent to enter (s391, s392).

The authorised person may enter the place at reasonable times. Entr ot permitted to a building or other
structure without the occupiers consent (s386), an enforcement frant.

Authorised persons must identify themselves to a person prese
place, by producing a copy of their identity cards (s380, s38
appointments and tell the occupier:

pface who is an occupier of the
ocuments evidencing their

* the purpose of entry (s391(2a)) and
* that the occupier is not required to consent to entr

b)).

The authorised person may ask the occupier to si
to the authorised person’s entry. The acknowtedg
purpose of the entry, that they are not requj j0) consent and that the occupier gives consent for entry to
exercise powers under this chapter, inc and date consent was given. A copy must

immediately be given to the occupier. The Consent acknowledgment by the occupier of a place may
be used for this purpose.

If an issue arises and the acknowje ent of consent is not produced, the onus of proof of lawful entry will
be on the authorised person tg’grove th occupier consented to the entry. This may sometimes be
corroborated by the presen itness or another authorised person (s391(3,4)).

AN

Entry when o r cannot be located

If the authorised perso
reasonable attempt to do

able to locate an occupier to obtain their consent to enter after making a
e authorised person may enter the place (s392(4), s393(6)) to:

* ascertain if there may be a public health risk or

* check compliance with a public health order or

* under an ‘approved inspection program’ (s392(1)) or

* enter the place to take steps if a public health order is not complied with (s393(6).

The authorised person must not enter a building or other structure without the occupier’s consent, an
enforcement order or a warrant (s386(3), s387(3) and s389(3)).
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If the authorised person enters after being unable to locate the occupier, the authorised person must leave
a notice in a conspicuous position and in a reasonably secure way stating the date, time and purpose of the
entry (s392(5), s393(7)).

Entry without consent

If the occupier refuses to give consent to enter, the authorised person must not enter the place unless the
entry is under an enforcement order or a warrant (s392(3).

When applying to a magistrate for an enforcement order, a notice of hearing (s25) must be given to a
person at least 14 days before the day the application is to be heard. An enforcement order will allow an
authorised person entry to the place to check whether the steps under the order are being taken, or have
been taken. The authorised person may use necessary help and reasonable ferce to enter (s27(1) to
s27(4)).

In applying for a warrant, an authorised person needs to ensure that the app
that may need to be seized, samples that may need to be taken or ot ctians considered necessary to
remove or reduce the risk to public health or prevent it from recurring able timeframe, not more than
seven days, should be requested to enable repeated entry where ae¢ therwise a separate
application for a warrant may need to be made each time entry | ed(s395(3)). A warrant for a place
may also authorise the use of necessary and reasonable help a 0 enter and exercise the
authorised person’s powers under Chapter 9 of the Act. Fo infarmation see the procedure Public
Health Act — Warrant for a Place.

Entry to aresidence

Generally under the Act an authorised person ma enter a building or other structure with the

occupier’s consent, an enforcement orde good practice for an authorised person to only
enter a building or other structure if accg occupier. However, this may not apply under the
following circumstances:

* if the occupier is unavailable or unwilling toNa
given written consent to enter

sompany the authorised person and the occupier has

* if entry is under a ‘warrant fgt/a pla d in accordance with the entry procedure for warrants set out in
section 398 of the Act.

tion

Use of other le

Under the Act, an a person must, when entering a place, identify themselves to the occupier by
producing an identity ca other document evidencing their appointment) and explain their purpose of
entry. Should an authorised person, while at a place, identify a breach of legislation not related to the
original purpose for entry, they do not need to exit and re-enter the place to enforce the other legislation,
provided the authorised person is authorised under the other legislation. However, before enforcing the

other legislation, the authorised person should:

* identify to the occupier their appointment under the other legislation, if they have not already done so,
and

 satisfy the conditions for entry under the other legislation including stating their new purpose or reason
for being at the place.
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Procedures for entry

The Act outlines a number of procedures that authorised persons need to follow when entering a place in
relation to public health risks. These are illustrated in Appendices 1 to 3. The entry requirements are mostly
set out in the Act in sections 385 to 393.

1. Entry to ascertain public health risks and check
compliance with a public health order

The process highlighted in flowchart 1 outlines what needs to be done when entering a place to ascertain if

a public health risk exists and to check compliance with a public health order. This process includes

obtaining consent to enter if required and identifies where consent for entry t be required. It also
identifies when an enforcement order or a warrant may be necessary.

2. Approved inspection programs @

Flow chart 1 also identifies the requirements for entry to a placeproved inspection program to
monitor compliance with the Public Health Regulation in relation\o 4UItOS, rats and mice, or asbestos.
P9

An inspection program must be approved by the chief exec f a local government or the chief
executive of Queensland Health and advertised prior to co ent. The approval must include the
n

area and types of places that may be entered underthe pr e only entry that may be made under
roved inspection programs see the

the program is by authorised persons. For more info
guidance note Public Health Act - Approved inspection p ms.

3. Entry to take steps
public health ord

reis non-compliance with a

The issuing authority, by its employees or a may enter a place to take steps required by a public
health order when the person subjéset to the ordeY has failed to carry out the steps in the order. Appendix 2
sets out the different requireme authorised person to legally enter and take the steps in the order.
An authorised person may e rding to the requirements of section 385 and take steps
subject to conditions set ou ion 388 and section 393, if a public health order has not been complied
with. Entry is not permitted to a bui or other structure without the occupiers consent, enforcement order
or warrant.

4.  Authorisedygrevention and control programs

An authorised prevention and control program is a program authorised by the Chief Executive of the
Department of Health. It provides additional powers to an authorised person to enter (s41) and, amongst
other things, search for designated pests (mosquitos, rats and mice) or anything which is, or may become,
a breeding ground, source of food or harbourage for a designated pest and take reasonable steps to
eradicate or prevent the occurrence or recurrence of the designated pests, including use of pesticide (s 43).

It should be noted that under an authorised prevention and control program, an authorised person may
generally enter certain specified unrestricted areas of a dwelling that cannot be otherwise entered under the
Act, such as a car port. Appendix 3 illustrates the conditions for entry and general processes to be followed.
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5. Enforcement orders

If the issuing authority considers that a person has contravened a public health order they may apply to a
magistrate to enforce the public health order. The magistrate may order either:

* that the person against who the order is being made, take steps in relation to public health risks, and if
the person fails to take the steps that the issuing authority may enter and take steps, OR

* that the issuing authority’s employees or agents enter a place to take steps to remove, reduce or prevent
a public health risk (s27).

Under section 27, the order made by a magistrate must clearly set out the steps to be taken and the conditions for
entry to the place. The order must state amongst other things:

* that an authorised person may enter to check whether the steps under the order are being or have been
taken, and

* if steps are to be taken by the issuing authority, that an employee or age
may not necessarily be an authorised person) may enter to take the steps

ssuing authority (who

Necessary and reasonable force may only be used by an authorised pgrs a person accompanied by
an authorised person. The procedure for entry under an enforcement is/get out in section 30. A
person must comply with an enforcement order unless the perso z nable excuse.

0. Warrants

A warrant for a place may allow (under section 395) =g person to carry out the following actions:
a) enter the place authorised by the warrant or ce necessary for entry to the place and
b) exercise powers under Chapter 9 of the Act ecepsary and reasonable help and force before the

warrant ends and

c¢) search the place to find evidence ¢
and

der the Public Health Act 2005 (under section 399)

d) take the steps necessary in
it from recurring including seizj

ges to remove or reduce the risk to public health or prevent

Before entering a place und
reasonable attempt, to do

place’, authorised persons (under s398) must do, or make a

a) ldentify themselve
evidence

e occupi€r of a place by producing an identity card or other document of

of authorisation un Public Health Act 2005.

b) give the person a cop the warrant

c) tell the person that the authorised person included on the warrant is permitted by the warrant to enter
the place

d) give the person an opportunity to allow authorised persons immediate entry to the place without using
force.

Authorised persons need not comply with the above requirements if they reasonably believe that immediate
entry is required to ensure effective execution of the warrant is not frustrated.
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Assistance

An authorised person may take another person to a place for assistance or seek the assistance of police
where deemed necessary.

The Police Powers and Responsibilities Act 2000 provides that a police officer may help a public official to
perform their functions under the authorising law. Under the s457 of the Public Health Act 2005 the
following persons are declared public officials for the Police Powers and Responsibility Act 2000: chief
executive, authorised person, contact tracing officer, emergency officer, person in charge of a public sector
health service and a designated medical officer. Under section 399(e), an authorised person may “take into
or onto the place any persons, equipment and materials the authorised person reasonably requires for
exercising a power” in relation to monitoring and enforcement of the Act or establishing whether there is a
public health risk at the place.

Obstructing authorised persons

A person must not obstruct an authorised person in the exercise of a pow er the Act unless the
person has a reasonable excuse. The maximum penalty under sectio is/ 100 penalty units.
If an authorised person has been obstructed and they decide to fofo ith the exercise of power, the

authorised person must warn the person that:

* jtis an offence to obstruct the authorised person, unless W erson has a reasonable excuse and

glstryction (s425(2)).

* the authorised person considers the person’s copduct as

In some circumstances prosecution of such an offence
precedent where future non-compliance and obstr f

be considered, to prevent the setting of a

warrant. An authorised person m
person may have the legal auth
authorised persons at risk an
and human resources policj

The Act only provides¥qQrvpecessary and reasonable help and force to enter” under an enforcement order,
while under a ‘warrant foraplace’ “necessary and reasonable help and force” may be used to both enter
and “exercise the authorised person’s powers under this Chapter (Chapter 9)”.

Any force used should always be the minimum required. To avoid the inappropriate use of force and to
maintain a high level of accountability, local governments may wish to consider applying the following
principles:

a) If force is required, prior approval should be sought and, if necessary, the police requested to attend.

b) If force is used and damage occurs to any property, the form Notice of damage should be completed and
a copy left immediately with the owner of the property. For this purpose ‘owner’ includes the person in
possession or control of the property. If practicable, photographs should be taken by the authorised person
of that damage and records kept.
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c) It is good practice for the authorised person to make a record in a report as soon as possible. Included
with this should be a copy of the completed form Notice of damage. Details to be recorded:

* why force was necessary

* what force was used

* what (if any) damage resulted in the use of force

* what evidence was obtained

* who was present during the execution of the warrant

* any other relevant information.

Section 422 allows a person who incurs loss or expense because of the exercise or purported exercise of a

power to claim compensation. Compensation may be claimed in a court with jurisdiction. Official records
should be retained in case a person makes a claim for compensation under

Cost recovery

Reasonable costs that have been incurred by the issuing authority w
(Power to enter place to take steps if public health order not comphed wit
reduce public health risk under a warrant) may be recovered as /A
the person named on the warrant or public health order. This a payable within 30 days after the
details on amount of costs have been provided to the pers

ing powers under s388
s405 (Power to remove or

Local Governments may recover the amount payable plus est/as if the total amount were overdue as
rates under the Local Government Act 1993. The un ay become a charge on the land and
can be registered as a charge over the land with the reqi of titles (s406, 407).

outstanding debt.
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Public Health Act - 5 Monitoring and Enforcement - Entry to a Place

Appendix 1

Flowchart 1 — Entry to ascertain public health risks (Entry under s392)

To be used for:

« Ascertaining if public health risk exists

= Checking compliance with a public health order
= Approved inspection programs

(5386, 387, 389)

¢ w

v

Building or other strucuture Public place open to public

Place other than ‘building or

other stru

: !

Enter part of place to locate
occupier— make reasonable
attempt (s385, 391 & 392)

Consent not required (s385
& 301)

!

Occupier not

Iocatedf

Consent given

Consent not given

&=

Occupier located

L

or occupier not % Consent given Consent not given
located O >
Approved
Inspection }
Program
b - w w
: Leave notice Application for
Aoouetpnen it || | sty | |*knonrent || it
(2391) ’ or warrant (s394) and purpose of (s397) ’ (524) or warrant
entry (s392) (s394)
¢ - \\ 4‘ + ¢
~
Copy of N Enforcement Copy of Enforcement
acknowledgement y not order (s27) or acknowledgement order (s27) or
given to occupier enter warrant issued given to occupier warant issued
(s391) 4 /' 1 (s395 & 308) (s397) (5395 & 398)
N
w
» Enter 4
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Appendix 2

Flowchart 2 — Entry to take steps if public health order not complied with

Purpose of flowchart

This flowchart provides guidance
onthe conditions for entering

a place to take steps in a public
health order when a person has
failed to take the steps set outin
the public health order

Occupier & owner given
reasonable notice that issuing
authority or agent intends to
enter place and take steps in
order (3393)

-

Place other than "building or
other structure’

v

Enter part of place to locate

occupier— make reasonable
attempt (385, 391 & 393)

il

v

-

Building or other structure.

!

To enter need:
* OCCupier's consent or
« enforcement
* warrant
(s388(3))

/7
order of &
o

i
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Occupier not i Q @ Occupier naot
located Occupier located \ located
v v G?ﬂ v
—~ v
Consent given Consent not ) Consent given Consent not given
v b
taLte'aved ;totige Acknowledgement Acknowledgement Application for Re;gﬁ oir;t;a%rng
Sa nrlzlngurpoi.e rgfe of consent signed of consent signed enforcement order cons en’f or apply
entry (s393) (s397) or warrant (s394) for warrant
Enforcement order Copy of
Enforcement order
1) or wamant acknowdedgement of wamant issued Warrant issued
issued given to occupier (5305 & 398)
(385 & 308) (s391)
w
Enter to
take steps



Public Health Act — 5 Monitoring and Enforcement— Entry to a Place

Appendix 3

Flowchart 3 — Entry under an authorised prevention and control program

Types of places included in "Authorised
Prevention and Control Program’ (AP &CP)

+ +
Areas outside Dwelling* and
dwelling and non- restricted areas
restricted areas® see definition
(s41) below or (s41)
T I
+ + -+ +
Oc;ure[;:;tnot Occupier present Occupier present Occupier not
: 2 ((
Consent given to Consent not giﬁn\
enter 1/0«@ —
| : P
b + w
Enter Enter C& C:nr;;tr)t
Notification of
entry if occupier
present (s42) ie.
Show 1D card &
inform of aﬁ& cP
! NN
Issue identified Issue idpeified
T 7 N
b
Power of Power 9
authorised person rised
after entry (s43) afef entry (s43)
1 - /T v
Eux:drzlrsergo:l;er;s Public Health \%?Srggvr;?nm Public Health
takeps.tg ————— > |  Orderissued eg. take stepsor [~ "7 7 ?| Orderissued
eg. ps or related to APSCP i related to AP&CP
take samples }g take samples
I T | I
s ” 3

Leave notice: Purpose, steps

taken or to be taken, that it is
offence to interfere with steps,
name & contact details (=487~

[ / 7\

Inform occupier of steps taken or
to be taken and it is an offence to
interfere (s46)

+

help (s44) after given warning of
offence (s43(3))

<'Persg1terferes (s45) or fails to

1

Offence - consider
prosecution

*Dwelling does not include (ie. non-restricted areas):

Land around the dwelling

Carport, other than where access is restricted
Verandah or deck where access is not restricted and no
provision is made to restrict access

Area under a dwelling where access is not restricted
and no provision is made to restrict access

Extemnal parts of dwelling eg. gutters
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Guidance PUBLIC HEALTH ACT — Authorised
Note prevention and control programs

Purpose

This guidance note is intended as a reference document for local governments and Queensland
Health. It describes the legislative mechanisms related to authorising and undertaking a prevention
and control program under the Public Health Act 2005, for the control of mosquitoes, rats or mice.

What is a prevention and control program?

Section 36 of the Public Health Act 2005 (the Act) empowers the ch"?c ive of Queensland
Health to authorise a prevention and control program if there is, or is like to, an outbreak of a
disease capable of transmission to humans by designated pest r aptaglie or infestation of
designated pests. Designated pests are defined as mosquito mice and other animals
prescribed under a regulation.

Authorising a prevention and control program

The decision to authorise a prevention and control pr
chief executive of Queensland Health (or delegate
invoked and their ability to impact on an individgals ci

quires serious consideration by the
he significant powers that can be

Local governments may apply via their local I Health public health unit if they consider
an authorised prevention and control progra ired. The local public health unit will facilitate
the consultation and authorisation process r ed/bhy the Act in collaboration with the relevant
program area director.

to humans by designated pests or a plague.or infestation of designated pests. This would include
for example an outbreak ue fever or an infestation of mosquitoes capable of carrying
dengue fever.

program relates :’ outbreak of an exotic disease under the Exotic Diseases in Animals Act
G Ila:l’ v

efexeclitive (or delegate) of Queensland Health must consult with the chief
executive of the administering department for those Acts (currently the Department of Employment,
Economic Developmentand Innovation).

To implement the processes required by section 36 of the Act, consultation should occur locally
between Queensland Health (at the public health unit level) and local government and, where
applicable, the Department of Employment, Economic Development and Innovation (DEEDI). If
contentious issues arise, or there is disagreement, local governments and/or DEEDI may take up
the issues or disagreement directly with the chief executive (Director-General) of Queensland
Health.

Authorised prevention and control programs Page 1 of 13
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Required information

The following information should form part of the brief to the chief executive of Queensland Health
(or delegate). The purpose of the brief is to assist the chief executive to determine whether an
authorised prevention and control program is warranted.

- The designated pest to which the program relates and the proposed measures to be taken
under the program to prevent or control the pest

- Clear rationale for the outbreak risk will include:
. actions taken to date to address the risk and outcomes of same;

o outline of the area(s) that requires the prevention and contrg RrS;

o reasons why other measures such as the following, are not s
control the designated pest in those areas:

o] voluntary agreement by landowners to control o€ deSignated pest; and

o] use of an approved inspection program unde

o] description of the types of pla
order to prevent or control the

- The proposed duration of the program; agion’should be limited to the minimal amount
of time necessary to implement prevent d tontrol measures

- Clarity on who will be undertaki
for the persons involved

rogram, including any special licensing requirements

- If any special conditions are reques 0 carry out the program, these need to be clearly
specified and the reaso r the special conditions fully explained

- Additional informatigid to be in d as relevant:

) increase in'year todate/weekly incidence of disease related to the designated pest eg.

umbers of public complaints about the designated pest

o for mosquitqes, an increase in larvae or adult mosquitoes and identification of the
mosquito speties of concern

) identification of issues that could increase the risk of disease from the designated pest
eg. presence of viraemic travellers with dengue.

- The briefing note template includes the following attachments:
o Attachment 1: Template - Authorisation of prevention and control program (s36(2))

o Attachment 2: Template - Publication of an authorised prevention and control program
(s38)

Authorised prevention and control programs Page 2 of 13
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o Attachment 3. Template — Letter advising of an authorised prevention and control
program (s36)

o Attachment 4: Template — Letter proposing an authorised prevention and control
program (s36).

Information on how to access these documents is at the end of this guidance note in the section
Further information and related resources.

Publication of authorisation

The chief executive (or delegate) must publish the authorisation for a prevention and control

program at least seven days before the start of the program by newspa dio or television. The
publication must include the reasons for the program, the area to wh ogram relates and
the measures to be taken under the program. Public notice sections spapers may be used

to publish the chief executive’s authorisation.

If the chief executive’'s authorisation cannot be published in a t nner, radio or television
publication options should be considered. However, as time ifts’may be a factor, failure to
publish does not invalidate the authorisation. A template ing a program is shown in
Attachment 2 of the template Briefing note for approval of a on and control program.

Who may undertake prevention and control progra

The chief executive (or delegate) of Queen
governments, or both the state and local goye
must be undertaken by authorised persons a @

alth may authorise the state, local

0 undertake the program. The program
under section 377 of the Act. It is important
@ Jpowers of a person’s appointment as these

the Act and those authori ifically for vector control work with powers limited to chapter 2
part 4 Authorised preventii programs.

Powers available forgrevention and control programs

Powers available to an authorised person following entry to a place under a prevention and control
program are limited to those necessary to achieve the objectives of the program.

The Act clarifies that for undertaking a prevention and control program an authorised person may
only use the powers under chapter 2 part 4 Authorised prevention and control programs and may
not exercise general powers under chapter 9.

However, an authorised person conducting a prevention and control program, who is also
appointed for chapter 2 part 3 Public health orders, may give a person a public health order if the
order is for the prevention and control of the designated pests to which the program relates. For
Authorised prevention and control programs Page 3 of 13
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example, following entry under a prevention and control program for mosquitoes, an authorised
person may give a public health order requiring the recipient to empty a stagnant pool to prevent
mosquitoes from breeding in the pool.

Note: An authorised person with powers limited to chapter 2 part 4 of the Act (for instance
Queensland Health vector control officers) cannot issue a public health order.

Powers of entry

Authorised persons undertaking a prevention and control program may enter a place (which
includes premises defined in the Act and vacant land) at any reasonable time, or if conditions have
been set, only during the period described in the authorisation (s41 refers).

Authorised persons may not enter a dwelling without the occupier’'s consent, an enforcement order

or a warrant. The authorised person may enter:
a) a carport, other than a carport to which access is restricted

b) the area of a verandah or deck, to which access is not restrigted 0 provision is made
to restrict access

c) the area underneath a dwelling to which access is not re ed, Of no provision is made to
restrict access

d) any other external parts of the dwelling, including, f /the dwelling’s gutters
e) land around a dwelling.

The conditions for entry under an authorised preve
flowchart in Appendix 3.

ontrol program are illustrated in a

Notification of entry

If the occupier is present at a place anea
control program (s46(a) refers), the g

a) produce identification to the

b) give the occupier notice of the
and control program

c) inform the occupier urpose of the program and include any steps taken, or to be
taken, under the gra eradicate or prevent the occurrence or recurrence of the
designated pest

d)

a) the purpose okthe prevention and control program

b) any steps taken, Or to be taken, under the program to eradicate or prevent the occurrence
or recurrence of designated pests

c) if steps have been taken, or are to be taken — that it is an offence to do anything that
interferes with a step taken

d) the name and contact details of the authorised person.

The notice can be based on the template Notice to occupier regarding authorised prevention and
control program.

Authorised prevention and control programs Page 4 of 13
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Offences

It is an offence for a person to fail to comply with an authorised person’s reasonable request for
help after entry to a place; unless the person has a reasonable excuse (s44 refers). It is also an
offence for a person to interfere with steps taken by an authorised person under a prevention and
control program, unless the person has a reasonable excuse (s45 refers).

Steps for authorising and undertaking a prevention and control program

The flowchart in Appendix 1 Authorised prevention and control programs outlines the relationship
between each section of the Act for authorised prevention and control programs, from approval of
the program through to entry under the program and enforcement options.

The explanatory notes and flowchart in Appendix 2 Steps for aut and undertaking a
prevention and control program are to assist Queensland Health staff a prlogram.

Processing an application

is dependent upon the
ion. Insufficient detail may
spection and assessment
re a final decision can be

detail and accuracy of the supporting material submitted wit
require more information to be provided and in some instan
by a Queensland Health medical entomologist may be requife
made.

Evaluation and reporting
A report should be provided by the agency inv
program to the chief executive (or delegate), ¥
effectiveness of the program in helping mitiga

Current legislation

- Public Health Act 2005
- Public Health Regulation.2005

Queensland state Iegisl?iﬁ i
www.legislation.gld.gov.gufkeqislation:

Further information and relat sources

ble via the Queensland Parliamentary Counsel website at

are available to:
t www.health.qgld.gov.au/eholocalgov
staf'f via QHEPS at http://gheps.health.gld.gov.au/PHS/ehpom/.

- Queensland Hes

Queensland Health Contacts

For further information on authorised prevention and control programs related to:

- mosquitoes contact Communicable Diseases Branch by emailing
CDPCU@health.gld.gov.au or telephone 3328 9724

- rats and mice contact the Environmental Health Branch by emailing
EHU@health.gld.gov.au or telephone 323 40938.

Authorised prevention and control programs Page 5 of 13
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Public Health Act — Guidance Note
APPENDIX 1

Authorised prevention and control programs — Public Health Act 2005

Before authorising a
prevention and control
program the CE must
consult with the local
government for the area
to which the program
relates s36(5)

designated pests; or

The chief executive (CE) or delegate authorises in writing a prevention
and control program for an area (the chief executive’s
authorisation) if satisfied there is or there is likely to be:

An outbreak of a disease capable of transmission to humans by

A plague or infestation of designated pests

If prevention and control program
relates to the outbreak of an exotic
disease under the Exotic Diseases in
Animals Act 1981 or a notifiable disease
under the Stock Act 1915 CE must

s36 consult with CE who administers each

Chief executive must publish (by newspaper, radio or TV) the chief
executive’s authorisation at least 7 days before the program starts in
the area to which the program relates. Failure to publish does not affect
the authorisation s38

For undertaking a prevention and control program an authorised person
may exercise only powers under Chapter 2 Part 4 of the Act and must NOT
exercise under Chapter 9 unless investigating the contravention of a
provision of Chapter 2 Part 4 s40

Authorised person may enter a place in the area to which the program
relates at any reasonable time of the day or night to search for:
Designated pests to which the program relates; and

An animal, structure, substance or thing that:

i) Is likely to become a breeding ground or source of food for
designated pests; or

i) Harbours or is likely to become something that harbours
designated pests s41

v

of the aforesaid Acts s36(4)

The chief executive’s authorisation must state:

Reasons for the prevention and control program

Designated pests to which program relates

Area to which the program relates

Types of places within the area to which the program relates
Measures to be taken under the program

Duration of the progr:
who is to undertake,

local government(s) and/or state (to
only)

ram is to be undertaken s37

P ndNaroyd the dwelling and any other external part of the dwelling
/-7 g. Qutters s41(3)

X&)

—=

Authorised person enters place H Determine is occupier is aé@e\

Occupier is not present |

their(con

s42

If occypieris présentauthorised person must immediately show occupier their identity card and
inf?@mier t the prevention and control program — even if the occupier is at home,

is {20{ required to enter a place

v

\\//

]

powers under a prevention and control program leave A #oticen
reasonably secure way in a conspicuous position staj

a

Steps taken/to be taken under the program to eradisatefpreye
occurrence/recurrence of designated pests; and
It is an offence to do anything that interferes with steps takeg/tobe taken; and
Name and contact details of the authorised person s46(Db

v

If occupier is present the authorised person must after exercising their
power under a prevention and control program inform the occupier:
Of steps taken/to be taken under the program to eradicate or
prevent the occurrence/recurrence of designated pests; and
That it is an offence to do anything that interferes with steps
taken/to be taken s46(a)

VA

The authorised person may exergiSe/the followi
Take reasonable steps
Take a thing or samp)
For the purposes of
person requires
(d) Require a person

after entry:

t the place for analysis or testing

ng pQwW
\ ate/prechurrence/recurrence of designated pests including by the use of pesticides

s43

v v

Y

Issue public health order %l

Person required to give reasonable help

Person interferes with steps taken by an authorised
person under a prevention control program

¢ fails to do so s43(2)(d) ¢ ¢
Person doesn't Person Person has Person does not have a Person has Person does not
comply (see complies reasonable excuse reasonable excuse breach reasonable excuse have a reasonable
Enforcement Flow s44 excuse breach s45
chart and s387 ¢
Entry Flowchart)

further further o

action action further

action

Authorised prevention and control programs
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APPENDIX 2

Steps for authorising and undertaking a prevention and control program

Introduction

The following explanatory notes are for the process of authorising a prevention and control
program under the Public Health Act 2005 Chapter 2 Part 4.

Steps for authorising and undertaking a prevention and control program
The following steps relate to the attached flowchart.

1. Identification of need for a prevention control program [Section 36(1)]

= Public Health Unit (PHU) identifies an outbreak of disease of transmission to
humans by a designated pest (mice, rats, mosquitoes and_any animal prescribed
under a regulation). For example, a person is identified as i ositive for dengue fever.

= PHU identifies a plague or infestation of a designated pes rats.

2. Internal consultation

ahch, Senior Director Regional
R, plague or infestation. This internal
0 instigate an authorised prevention
support to authorise the proposed
major source of technical advice for the
is awector.

and control program and ensure there
program. The medical entomologist shquld

3. Consultation with local governm DEED] f required [Section 36 (4)&(5)]

= The PHU must consult
Consultation with local govern
the Act.

government to which the program relates.
should address the issues associated with Section 37 of

e as listed under the Exotic Disease in Animals Act 1981 or
ck Act 1915, the PHU should consult with DEEDI.

= Local governm I may initially approach Queensland Health locally at the
public health cal government and/or DEEDI representatives involved in the
consultation prosess are™equired to have appropriate delegations in place within their

= |f there is an exotic

organisatig 0 any lawful representation in the context of section 36 of the Act. If there
are any es or there is any disagreement, local government and/or DEEDI
may take jle issues or disagreement with the chief executive (Director-General) of

Queensland Me

3A. It is recommended that consultation initially be undertaken at officer level to help gain
support for the program, help expedite formal consultation (step 3B) and allow officers
of the local government or DEEDI to brief their CEO (or delegate) and provide more
time for the local government or DEEDI to respond to outbreaks or plague/infestation.

3B. Formal consultation as required by the Act should include formal correspondence
which can if necessary seek a reply indicating their support for the proposed program.

Authorised prevention and control programs Page 8 of 13
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4. Briefing notes/memos [Section 37]

= After consultation with local governments the PHU should prepare a draft briefing note to
the chief executive or memo to the delegate detailing the requirements for the prevention
control program. The briefing note/memo should contain a level of information sufficient to
allow the delegate to authorise or otherwise the program. The briefing note/memo should
be accompanied by the following completed draft documents (prepare based on templates):

a) authorisation of the prevention and control program
b) publication of the authorised prevention and control program
c) letter to local government/s advising of the authorised program.

5. Authorisation [Section 36(2)]

=  Chief executive or delegate authorises the prevention and co am or determines

that an authorised program is not warranted.

6. Advice of program

vernments

etter to the local government
orised prevention and control
be sent to surrounding local

6A. Letter of advice to local government and surroundirg taca

=  The chief executive (or delegate) signs and s
advising on the outcome of the request for
program. As a courtesy a similar
governments to keep them informed.

=  Advice should also be sent to

6B. Publication of authorisation (Sect|on 38

=  The chief executive (or deleg publish the authorisation of the program by
newspaper, radio or teIeV|S|

authorisation’ canfqd

may be used to publi ( hlef executive’s authorisation’. If the ‘chief executive’s
publication options s;l

o@ s must undertake the program.
go¥ernment to undertake the program, OR Queensland Health to undertake the

program, ORNgsal government and Queensland Health combined to undertake the program
jointly as authortsed by chief executive or delegate.

8. Exercise of powers [Section 40]

= For undertaking a prevention and control program, authorised persons may only exercise
powers under Chapter 2 Part 4 of Public Health Act 2005 and must not exercise the powers
under chapter 9, unless investigating a contravention of a provision of Chapter 2 Part 4 of
the Act.

= Note: Sections 41, 42 and 43 deal with entry powers and notification and sections 44 and
45 deal with breaches.

Authorised prevention and control programs Page 9 of 13
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= Note: vector control officers appointed under the Act as authorised persons with powers
limited to Chapter 2 Part 4 ‘Authorised prevention and control programs’ do not have
general powers and cannot issue a ‘public health order’ as the person needs to also be
appointed for the purposes of Chapter 2 Part 3.

9. Notification of prevention and control program [Section 46]

= An authorised person must after exercising powers when the occupier is at the place must
under 46(a) inform the occupier:
a) of the steps taken/to be taken to eradicate and prevent the occurrence or recurrence of
the designated pest and

b) that it is an offence for the occupier to interfere with a step taken to eradicate and
prevent the occurrence of the designated pest.

=  An authorised person after exercising powers when the occupi
must under Section 46(b) leave a written notice in a reasonabk/_s€cure way and in a

conspicuous position (refer to template prevention and co program notice).
10. Evaluation and reporting
= Relevant government agencies involved in the authgriggd \arevention and control program

will undertake an evaluation and reporting process o
level. It would include an assessment on whet
program areas, ie. the Communicable Disea
Branch, should be involved in evaluati ro

objectives and convey findings that will be utu

program met its objectives. Relevant

and/or the Environmental Health
facilitate continuous improvement
prevention program planning.

@
/\\@é
&
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Flowchart
Steps for authorising and undertaking a prevention and control program

Step 1

IDENTIFICATION S36(1)
Case of Disease Outbreak
OR
Designated Pest Infestation

. Step 2

INTERNAL CONSULTATION
Advise internally of potential for
prevention and control program

» Senior Director Regional Service
» Communicable Diseases Branc
» Environmental Health Branch 7

» Other as appropriate

N\ C

, @%@7

CONSULTATION AT LEVEL
E

» May be initiated by local government (L I

» If unresolved contentious issues nd may take up with chief
executive (Director-General) of Quee He
(g sene

N/

FOR @] ION S36(4)&(5)

wit/of:ay vernment CEO or DEEDI
BRIEFII\NNOTE / MEMO S36 & 37
Chief executi gate provided with briefing note/ memo detailing
requiremen r program. It must be accompanied by a draft:
i revention and control program

» pudplication.of the authorised prevention and control program
» letter to local government/s advising of the authorised program

L v Step 5

AUTHORISATION S36(2)

Chief executive or delegate authorises a
prevention and control program

v

Continued over

Authorised prevention and control programs Page 11 of 13
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/ Step A

l Step 6
ADVICE OF PROGRAM

Step B\‘

Local governments
= involved in program

courtesy (optional)
= DEEDI if required

LETTER OF ADVICE TO LOCAL
GOVERNMENTS

= neighbouring local governments as a

Public Health Act — Guidance Note

published in the area by
= newspaper or

= radio or

= television

PUBLICATION OF AUTHORISATION S38(1)
Authorisation of prevention and control program

copy forwarded to CDB and/or EHB

4
Ay
O/5 v Step 10
4

Step 7

PROGRAM S39, 40, 41, 42
Program undertaken by:
» local government /]
» Queensland Health
» local government & Queensland

UNDERTAKE PREVENTION AND CONTR@

[~
v \le3
EXERCISE OF P 8\846/
Authorised persons can ijse powers
under Chapter 2 Part 4 it Headth Act 2005
/=

7

L) sm

NOTIFICAW PREVENTION AND
CONTROLYROGRAM S46

scupier present, inform of steps taken

EVALUATION AND REPORTING
elevant government agencies involved in the
authorised prevention and control program
may undertake evaluation and reporting
processes on a case by case basis at the local
level.

Authorised prevention and control programs
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APPENDIX 3
Flowchart — Entry under an authorised prevention and control program

Types of places included
in ‘Authorised Prevention
and Control Program’
(AP&CP)

|
v v

Areas outside Dwelling* and

Public Health Act — 6 Programs — Authorised Prevention and Control Programs

dwelling and non-
restricted areas*

restricted areas
(see definition

(s41)

:

Occupier not
present

Enter

Issue identified

v

Power of
authorised person
after entry (s43)

.

below or s41)

!

Occupier present

Occupier present

v

Occupier not

located

!

Consent given to

enter )

Issue identified

v

Powers of
authorised person
after entry (s43)

v v y v
Exercise powers ic Health Exercise powers Public Health

under program N erigsued under program | Order issued
eg. take steps relatéd to eg. take steps or related to
take sampl AP&CP take samples AP&CP

| |
v

Inform occupier of steps taken
or to be taken and it is an
offence to interfere (s46)

interfere with steps, name &
contact details (s46)

\ \
v

Person interferes (s45) or Non-restricted areas:

fails to help (s44) after given * Dwelling does not include:

warning of offence (s43(3)) e Land around the dwelling

e Carport, other than where access is restricted

e Verandah or deck where access is not restricted and
no provision is made to restrict access

e Area under a dwelling where access is not restricted
and no provision is made to restrict access

o External parts of dwelling, eg. gutters

Flowchart 3
Entry under an ‘authorised prevention and
control program’

Offence — consider
prosecution

Authorised prevention and control programs
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Guidance PUBLIC HEALTH ACT — Mosquitoes
Note and the Public Health Regulation 2005

Pu rpose
To provide guidance to local government Environmental Health Officers on the mosquito
provisions of the Public Health Regulation 2005.

Background

The health impacts and management of mosquitoes is not a new issue to government,
businesses and the community. Legislation to deal with the health risks posed by mosquitoes
has been in place for some time under the Mosquito Prevention and Destruction Regulations
1982 and the Health Regulation 1996. This policy has been continued upd e Public Health
Regulation 2005 (the Regulation). The regulation does not bind the stafe a division is
administered and enforced by local government.

In the Regulation, ‘mosquito’ includes a mosquito in each stage life_cycle (adult, egg,
larvae and pupa).

Legislation

The Public Health Regulation 2005 (the Regulation) sets out A
for various people to manage the health risks posed y
legislation is to control mosquitoes and prevent and
in section 11(1)(a) and (b)(i) of the Act in relati
designated pest in schedule 2 of the Act. Th

ber of legal responsibilities

1996 are now contained in the public health risk 'S|ons section 11 (1)(a)(ii) of the Public
Health Act 2005. W\M@
The Act and Regulation is available at dedi Iat@n.qld.qov.au.

our e
House-to-house visitations are dg h inder Chapter 2, Part 4 Authorised prevention and
control programs, and Chapter £ ed inspections programs of the Public Health
Act 2005. Offences under the reg A may be used as part of an Authonsed Prevention

programs can be used to tor compllance with the requwements in the regulation
Information on enforc s for mosquitoes, such as public health orders, and legal
options for entry to the regulation can be found in the document ‘Public
Health Act 2005 - ealth Risks Enforcement Guidelines’.

@ epces relating to mosquitoes. Separate guidance on Prescribed
At NQJicés (PINS) is in the document ‘Procedure — Public Health Act — Prescribed

‘Public Health Act 2005 Public Health Risks Enforcement Guideline’.
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Public Health Act — 7 Public Health Regulation — Mosquitoes

QLD Short / Common Description of Offence Penalty (penalty units)
Health
Offence Section PH Public Health Act 2005 Public Health | Penalty
code Act Act Infringement
Notice*
QH 401 s 23(4) Failure by the recipient of a public health order 200 5 (Individual)
to comply with the public health order or provide 25 (Corporation)
a reasonable excuse for not complying
Offence Section PH Public Health Regulation 2005 Public Health | Penalty
code Reg Regulation Infringement
Notice*
QH 408 s.2N(1) Failure by a relevant person for a place to 40 4

ensure that an accumulation of water or another
liquid at the place is not a breeding ground for

mosquitoes P

QH 409 | s.20(1) Construction of a ‘relevant tank’ that does not 4?/(7/ 3
comply with section 2P of this regulation ﬂ

QH 410 | s.20(2) Installation of a ‘relevant tank’ (whether above 40\&// 3
or below ground) that does not comply with /:7
section 2P of this regulation ( "~

QH411 | s.20(3) Failure by a relevant person to ensure the tanR\_Afy 3
is maintained so it continues to comply wi
section 2P /f%\q

QH 412 |[s.2Q(1) Destroying, damaging or removing a mosg ré—)“zto 3

proof screen or flap valve fixed to a | a
tank’ 2/

*Offences prescribed under the State Penalties Enf%?egulation 2000. Under the
e 10.

Sentence and Penalties Act 1992, a penalty dQits

Interpretation

or storing water or anoth
the mosquito. It canno

The definition app
sometimes referr
dams.

Section 2)X "
mMosquitQes

Section 2N sets oufthe requirement that a relevant person must ensure that an accumulation
of water or another liquid at a place is not a breeding ground for mosquitoes. The definition of
‘relevant person’ is contained in section 2L - “A relevant person means an occupier of the
place or if no occupier the owner of a place”. This is the same intent that existed in the
previous regulation.

s and artificial ponds made using earth, which are
ks. Clearly sections 20, 2P and 2Q are not to be applied to

irement to ensure place is not a breeding ground for

The relevant person has the responsibility of making sure all ‘reasonable steps’ have been
taken to ensure the place does not become a breeding ground for mosquitoes. ‘Reasonable
steps’ could include but are not limited to emptying all containers holding water and wiping the
container out, chemically or biologically treating accumulated or impounded water to prevent
mosquito breeding, filling in ditches to prevent ponding of water and adding fish to ponds or
water features. Local government officers can and will need to use their professional
knowledge and discretion in deciding alternative steps.
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The definition of ‘breeding ground’ for mosquitoes means a place where mosquito eggs,
larvae or pupae are present. It is important to be aware that it now includes not only larvae
and pupae being present but also includes when eggs are present.

Section 2N(1) - Failure by a relevant person for a place to ensure that an
accumulation of water or another liquid at the place is not a breeding ground
for mosquitoes

Refer to section 2L of the regulation for the definitions of ‘mosquito’, ‘relevant person’ and
‘relevant tank’ and section 2N(3) of the regulation for the definition of ‘breeding ground’. Some
examples of areas where liquid may accumulate and become a breeding ground for
mosquitoes include bromeliads, bowls and other containers, drains, gutters, car bodies,
ponds, swimming and tidal pools, sump traps, tyres, tubs and water features.

Note: It is a defence for the defendant in a proceeding for an offence against section 2N(1) to
prove that they took all reasonable steps to ensure compliance with section 2N(1).

Section 20 - Construction, installation and maintenance of A

This section contains three offences. The offences are self explan
—requirements for a relevant tank. Refer to section 2L of the re
‘mosquito’, 'relevant person’ and ‘relevant tank’ and section 2N(
definition of breeding ground.

Section 2P - Requirements for a relevant tank

These provisions are very similar to those in the previ atioh. The relevant tank needs
to be in good repair, as do the mosquito-proof scre tk@ flap valves which are at every
opening of the tank. The mosquito-proof scr e e of brass, copper, aluminium
or stainless steel gauze and have a mesh siz ot an 1mm. The screens are to be

installed in a way that does not cause or accelera rosion. Professional judgement will be

required.

Section 2Q - Offence to damage

Contact

For further informa
Branch on 3328 9741.

Further Information

More information and resources related to the Public Health Act 2005 are available at:
e http://www.health.qgld.gov.au/publichealthact/default.asp

Prepared by: Communicable Disease Unit, Chief Health Officer Branch, Health Service and
Clinical Innovation Division, State Department of Health

Effective Date: 14 February 2014

Review Date: 2019
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Department of Health

Administering the Act in

partn e Public Health Act Guideline

Scope

Chapter 2 of the Public Health Act 2005 clearly delineates the roles of the State and Local Government in
the administration and enforcement of public health risks. However, under section 14, with the agreement of
both the chief executive of Queensland Health and a chief executive officer of a Local Government, the
State may perform a function designated to Local Government and alternatively, a Local Government may
perform a function designated to the State. In this circumstance, the chief executive and the chief executive
officer may perform the functions and exercise powers under the Act desig

This guidance note explores some considerations when putting into place s

has a comprehensive and well defined scope and is acceptable and w ble forboth parties. The focus of

this document is on an agreement whereby Queensland Health provi horised person to work in a
local government area. Nevertheless, in the reverse situation, the siderations for the agreement would
be the same.

Critical issues @
There is no requirement under the Act as to the forma partriérship agreement. It may take a number of
n

forms, ranging from a formal written contract, to an f letters or a verbal agreement. Verbal
agreements are not recommended. If a verbal agr, t¢§ made, it should be confirmed in writing as soon

as possible.
The scope of the partnership agreement 4 .- limited to the administration and enforcement of public
health risks for the Public Health Act 20050r 4/fegutation about public health risks under section 61, such

as the Public Health Regulation 2005.

An agreement of this type betwe e State and a Local Government is unrelated to an agreement
whereby two or more local govefpm jointly appoint an authorised person under sections 376 and 377 of
the Act.

Delegations

The Act states the agre t will be between the chief executive, Queensland Health and the chief
executive officer of the LosahGovernment. Queensland Health has delegations in place for such
agreements. Local governmelits may also delegate the authorisation of such an agreement. When any
such agreements are entered into, the agreement must be appropriately authorised by the chief executive
of Queensland Health, the chief executive officer of a Local Government, or persons delegated to make the
decision.

Queenslaﬁd
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Appointments

The chief executive of Queensland Health or the chief executive officers of Local Governments may appoint
authorised persons. An authorised person may only exercise powers in accordance with their instrument of
appointment, within the area of their appointment and only in relation to functions for which their employer is
responsible.

Further to this, section 14 allows the chief executive of Queensland Health to exercise powers and perform
functions for the Act in matters administered by local government and conversely, the chief executive officer
of a Local Government to exercise powers and perform functions for the Act in matters administered by the
State. This includes appointing authorised persons. Therefore, the appointment of an authorised person by
the chief executive of Queensland Health is sufficient, under an agreement by both parties, for a
Queensland Health authorised person to perform the functions of a local gov ent authorised person
and vice versa. No separate appointment would be required for a Queensl| Ith authorised person to
work in a local government area, and any authorised person appointed by t ief/gxecutive of
Queensland Health could perform the function.

An authorised person in the above role may be appointed before or a reement was made. Local
governments may obtain more information in the guidance note Appaintm and delegations by local
governments under the Public Health Act 2005.

Considerations

The exact scope of the agreement between the parties
scope may vary across a range of parameters. So [

clearly set out and understood. The
items for consideration are:

Timeframe
Partnership agreements may operate i Ifferent ways. Some scenarios may be:
¢ along term arrangement eg. where a re ocal government administers State public health risks or

the State administers local go¥erqment public health risks for a small local government.

e arequest for short ter

e arequest for a one-

specified period of tins

Functions included in the agreement

The administration of public health risks includes monitoring and surveillance, dealing with complaints,
general enforcement action, conducting authorised prevention and control programs and approved
inspection programs. The agreement may have a limited scope or may apply to all functions for the
administration of public health risks under the Public Health Act 2005.

It is also possible that functions from other Acts could be included (section 25 of the Food Act 2006
provides for a similar partnership agreement).
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Authorisation and enforcement issues

The terms of the agreement should detail who is the authorising body for actions taken by the authorised
person in the local government area. According to the Act, either administration could authorise official
matters.

The identity of the authorising body has implications for enforcement action taken by the authorised person.
Responsibility for any follow up action and possible legal proceedings will most likely rest with the
authorising body. If actions are authorised by the local government chief executive officer, this would allow
legal proceedings to be routed through the usual legal systems of the local government. If Queensland
Health were the authorising body, costs associated with legal action would be incurred on behalf of the local
government.

aperate. The local
on their behalf. This
@| of consultation

The agreement should also consider how the decision making mechanisms
government may desire a level of consultation before any enforcement acti
would allow their participation in deciding what level of action is appropriate\

expected should be clearly set out in the agreement.
Debt recovery 7@

The Act provides for a debt recovery mechanism when action is@move or reduce a risk to public
health under an enforcement order (section 31), or a public or warrant (section 406). The
issuing authority may recover the amount of the reasonabl s and expenses incurred in exercising
powers under orders or a warrant. If the debt is for dctign t local government on land owned by a
person in the local government area, any unpaid debt b es a charge on the land and may be registered
with the registrar of titles. Cost recovery mechanisry o} overnments mirror those available under the
Local Government Act 2009.

If the issuing authority for any of the abov
possible to convert this to a charge on I3
debt owed would be to take the matter t
is provided on the Department of Justice anth4

and’Health, the debt may be recovered but it is not
ecourse Queensland Health would have to recover a
he court system. Information on resolution of these claims
lorney-General website.

The Act also allows a cost recove
health order but believes anothéy'par
seek part or full payment for of rem

chanism for a member of the public who has been given a public
ither wholly or partly responsible. Section 33 allows a person to
g or reducing a public health risk from another party.
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Department of Health

Assessing public health

Guideline

1. Introduction

1.1 Purpose

The purpose of this guideline is to provide:

* Dbackground information on health risk assessment and how it can generally be applied to environmental
health issues

* guidance on how to determine if a ‘public health risk’ exists under the pr n the Public Health Act
2005 (the Act)

* example approaches to collecting and documenting information to rt)public health risk assessment.

The guideline should be read in conjunction with the Act.

1.2 Context

k'. Authorised persons under the Act must be
) fo exist before taking enforcement action (eg.

a public health risk exists, an authorised person
guideline can assist in proving some of these

disease in humans”, “the transmission of aniqfectious condition to humans”).

NOTE: It is important to rememb t when determining whether a public health risk exists that risk is

people need to be exposed tg 8 gent that is known to be responsible for an adverse health
effect. For example, the présénceoidog faeces in a person’s backyard is not a public health risk on its

known to be carriers of/p
and that humans in fhe iy are jikely to be exposed to the faecal matter carried by the flies, then this
ONDE 4

could be determined t public health risk.

2. Health risk assessment and public health risk

The use of health risk assessment as a tool to respond to and manage environmental health issues has
become increasingly important as it is recognised that situations cannot be judged simply as either ‘safe’ or
‘unsafe’.

Queensland
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The application of health risk assessment in assessing public health risks is not a new concept. Under the
other legislation, officers assess environmental hazards to determine whether risk exists. Often this
assessment is intuitive or based on previous experience.

Under the Act, the same intuitive or experience-based approach to assessing public health risks remains
valid. Notwithstanding this, a more structured approach to assessing risks provides greater surety that risks
are assessed in a systematic, consistent and transparent manner across different hazards and by officers
across the state.

The enHealth Council (2002) has developed guidelines on environmental health risk assessment and
provide a framework (Figure 1) for the assessment of public health risks. The guidelines define health risk
assessment as: ‘The process of estimating the impact of a chemical, biological, physical or social agent on
a specified human population system under a specific set of conditions and for a certain timeframe’
(enHealth Council, 2002).

risk exists based on their personal skills and knowledge and quick, re : simple investigation. In other

situations, advice/evidence may need to be sought from an appropriatety’gtal
toxicologist, a medical professional) and more detailed risk asse pivestigation required.

. A4
Issue identifi tloﬁU)
What is the situation WKU S ?
O

\_/

Hazard assessment Exposure assessment
What types of adverse health effects might be

Laused DilielazardoLs aoentd Is it likely members of the public are
e -
Hazard identification Dose response belug Signiicanivexposads
assessment

Rewgw Review
I.fm K and
reaiity reality check
Risk characterisation
7/ Is the risk to health likely or unlikely in this
situation?
Figure 1 Health risk assessment flow chart (adapted from enHealth Council, 2004)

2.1 Steps to assessing public health risk

The following sub-sections provide a brief description of each step of health risk assessment. The enHealth
Council guideline (2002) on environmental health risk assessment provides more detail on each step.
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2.1.1 Identifying the issues

This step involves developing a clear understanding of the issues the risk assessment will need to address.
This process will assist in determining the scope and specific objectives of the risk assessment.

In identifying the issues it will be necessary to consider:
* how the problem was initially identified;
* what types of hazardous agents are causing the identified problem;

* how quickly and for what duration the problem might be experienced (eg. short, medium or long term);
and

* how does the public/complainant perceive the problem

2.1.2 Hazard assessment
Hazard assessment comprises two aspects: hazard identification and dose-pe assessment.
* Hazard identification
Hazard identification involves determining

what types of adverse health effects might be caused by the gent/s, or

how quickly the adverse health effects might be experieneed~an duration

* Dose-response assessment

cothplex assessments. If a health based
exposure standard or guideline is available for a hazakc ent, further assessment of the level of

2.1.3 Exposure assessment

Exposure assessment involves determining the xagnitude, frequency, duration, route and extent of
exposure to one or more hazardo gents for the general population, for different subgroups of the
population, or for individuals.

During the exposure assess rocess, te following may need to be considered:

- how will the samples/measurements be interpreted and communicated

- are photographs required

- what other information is required.

The enHealth guidelines (2002) provide a useful description of how to assess exposure. Generally,
exposure assessment will require consideration of:

* < Exposure pathways and routes:

- The potential and most significant exposure pathways (eg. water, air, food, soil, injury (eg. bites));
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- Exposure routes (eg. ingestion, inhalation, absorption/puncture skin).

* « Magnitude:

When evaluating the level of exposure, it is important to consider the frequency and extent of exposure as
well as the population (including any specific sub-populations) exposed to the hazardous agent/s. The
estimate of the magnitude of exposure may be qualitative (ie. Insignificant, intermediate or significant).

An estimate of the magnitude or level of exposure, for example may consider:
- The estimated number of pests or potential number of pests,

- The estimated or actual amount of hazardous agent taken in by the exposed individuals through
various pathways (eg. ingestion of water/food/soil, inhalation of air) under a range of scenarios, including
worst case.

* < Frequency and duration:

- How frequently the exposure has occurred or is likely to occur if
continuously);

ted (eg. intermittent or

- How long each exposure event has occurred or is likely to ogeu
continuously); and

tigated (eg. intermittent or

- If there is potential for cumulative exposure (eg. throu S
agent).

* o Extent:
- The geographical extent of exposure (ie. how i is the hazardous agent and how many
people could be affected including any sensitiv ulations); and
- The behaviour, occurrence, distributi a hazardous agent in the environment (eg.
transport/mobility in soil or water, uptake ua S, persistence in the environment, potential to
aifly tetévant for chemicals (eg. dioxins, pesticides) and is

bioaccumulate in the food chain). This
particularly useful information for determinjing appropriate risk management strategies.

t0 multiple sources of the hazardous

* « Population exposed:

-The exposed population, pagicular sitive sub-populations:

General sensitivity
immuno-compromised)

to most hazardous agents (eg. children, pregnant women, elderly,

Specific sensiti
asthma);

-Whether the hazard
nursing homes, hospitals,

he hazardous agents by predisposed individuals (eg. air pollution and

ent could affect sensitive sub-populations at key locations (eg. schools,
ild care centres).

2.1.4 Risk characterisation

Risk characterisation involves synthesising information from the previous steps of the risk assessment to
describe the potential for adverse health effects to occur and to evaluate any uncertainty in the results and
assessment process. Risk characterisation should enable a decision to be made on whether a public health
risk exists or not.

Risk characterisation describes the risks to individuals and populations in terms of the nature, extent and
severity of potential adverse health effects resulting from exposure (or potential exposure) to the hazardous
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agent. It should include a summary of the key issues and conclusions of each of the other steps of the
assessment, as well as describing the nature and likelihood of adverse health effects. The summary should
include a description of the overall strengths and limitations (including uncertainties) of the assessment and
conclusions.

Standards/guidelines/references can be used to assist in determining whether a public health risk exists or
not. For example, the Australian Drinking Water Guidelines provides guideline concentrations for particular
contaminants in drinking water. Where there are standards to compare the exposure levels against, these
should be used to characterise the risk. Where there are no standards, it is appropriate to use the
information gathered in the issue identification, hazard assessment and exposure assessment steps to
determine the likelihood of exposure and the consequences.

In some situations, it may be difficult to determine that a public health risk exists when exposure exceeds a
standard or guideline by a very small amount. It may be appropriate to undertake.a more detailed

value. In these cases it may be appropriate to seek assistance from
toxicologists). Reference can also be made to the enHealth Council

en comparing exposure with
above a standard or guideline. Further,
LIsiNg uncertainty factors. These factors
inter-individual variability in humans,

and scientific uncertainty.

2.2

If a health risk assessment is carried out 0R & Qarticular issue and it's found that a public health risk exists,
the next step is to determine what action musthestaken to manage it. For an authorised person, this means
determining what the person res ible for the public health risk must do to remove or reduce the public
health risk or to prevent the ris ing. It also means determining what enforcement action should
occur.

Risk management a communication

The action taken to manage’a pub alth risk should be appropriate to the circumstances and have
regard to the nature ang’setivusness of the risk to public health. Further information on choosing an
appropriate level of re @ available in the ‘Public Health Act 2005 — Public Health Risks —
Enforcement Guidel

ial throughout the process of health risk assessment particularly after results
of the assessment have been obtained. Risk communication involves clearly explaining in a manner

understandable to the audience (eg. the public, industry) what the likely health risks are from exposure to
the hazardous agent they are concerned about.
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Attachment — case examples and approaches for collecting
and documenting information

Example A: Micro — organism contamination of rainwater tank
Example B: Mosquito breeding in a water reservoir

Example C: Termiticide contamination of drinking water

The following examples illustrate the health risk assessment process.

They are not to be relied upon as evidence for any real assessment or investigation. Officers must gather
their own data, information and evidence and conduct their own assessment and investigation.

Other examples of health risk assessments are available in the enHealth doc
Risk Assessment: Guidelines for assessing human health risks from enviropy

ment “Environmental Health
r al hazards”.

Qo5
@
AN
2@
AD
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Example A: Micro — organism contamination of rainwater tank

Assessment

Identifying the issues

* Possible presence of pathogenic micro-organisms (e.g. Salmonella) in water tank

* The water tank is the primary source of drinking water for residents in the household

* All residents are adults with no existing health problems

* Owner found a dead frog in the tank and residents have reported stomach cramps and diarrhoea

* Already experiencing the problem and expected to be a short-term proble

A
Hazard assessment w

From testing of the water, Salmonella was identified

Identifying the hazard associated with Salmonella

» Gastroenteritis, stomach cramps, diarrhoea

* Symptoms appear 6 — 12 hours after exposure and may last for s@al days

Dose-response assessment
* No Salmonella should be detected an any Waterw

Exposure assessment %

* Tank provides only source of water for domesti

* No sensitive groups currently live in
AN

* Salmonella detected in drinking water

from taps and tank

* Tank provides water to only one hou

N

VAN

. . . Justification
Risk characteris _ _
Reasonable belief that a public health

Public health risk s v NoO risk exists due to the presence of
Salmonella in the primary drinking water

source and residents have reported
symptoms of gastrointestinal illness.
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Example B: mosquito breeding in a water reservoir

Please note: this particular scenario could constitute an offence under the Public Health Regulation.
Depending on the enforcement measure required, the public health risk provisions may be used instead of
the Public Health Regulation.

Assessment

Identifying the issues
* There are existing cases of Dengue fever in the area

* Mosquitoes breeding in water reservoirs near to residential areas may carry Dengue virsuses

I : eak of Dengue fever
7

Part of a campaign to reduce Dengue fever cases in the area following

3

Considerable community concern

Hazard assessment
Identifying the hazard
[

* Dengue fever — more commonly seen in older children and a

* Dengue haemorrhagic fever — most commonly seen in ¢ fifteen years of age, but can also
occur in adults
* Health effects usually occur suddenly
Dose-response assessment
* One mosquito can infect a person O
N

~—"
Exposure assessment

* Known cases of Dengue fever in are
are located in people’s backyards through
reservoirs

merous suitable water reservoirs for breeding mosquitos
e community — photographs have been taken of water

* The mosquito that carries t irus own to be in the area — identified from collected mosquitos

* Mosquitos usually only tr, ut 1 km from their breeding sites
* People living within 1 engue fever are at risk

ithin)the mosquito affected area

AN

) ) ) Justification
Risk characterisation , _
Reasonable belief that a public health

Public health risk Yes v No risk exists due to the significant
presence of suitable water reservoirs for
mosquito breeding and reported cases of
Dengue fever in the area.
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Example C: Termiticide contamination of drinking water

Assessment

Identifying the issues

* Organ-phosphate pesticide (chlorpyrifos) used to kill termites has possibly leached into a household’s
drinking water. Children live in the household.

* Residents have detected a taint in the drinking water and reported experiencing nausea and headaches

* Considerable concern and anxiety among people in household

[~
Hazard assessment @
Identifying the hazard
* Chlorpyrifos, like other organophosphate compounds, inhibits chol rase enzymes that play a key

role in the normal functioning of the nervous system

* Health effects generally occur within 4 hours of exposure

Dose-response assessment
* Guideline values for chlorpyrifos — ADWG health&e Ql /L

Exposure assessment

/

stic use

Reticulated water supply is only source of wate

* Chlorpyrifos concentration in the Wate eS W X mg/L (approx. 10 times the ADWG)

* Contamination localised to single resjdg

* Adults and children living in the residence

* Children are a sensitive sub-gr&

/\&\

. . . Justification
Risk characterigatio _ _
Reasonable belief that a public health

Public health risk N s v No risk exists due to the presence of
chlorpyrifos in the primary water source

at approx. 10 times the ADWG and
people in the residence have reported
symptoms consistent with mild
chlorpyrifos poisoning

References:

enHealth Council, 2002. Environmental health risk assessment: guidelines for assessing human health
risks from environmental hazards. Canberra: Department of Health and Ageing.

D@Hiﬁtaltris@7r17=©4| Page No. 45 -



Department of Health

Assessing public health

”Sks Template

Process / Model Assessment

Identifying the issues

* How the problem was initially identified
* Why the issue is a problem

* What types of hazardous agents are causing the
identified problem

* How quickly and for what duration the problem
might be experienced (ie short or medium or long
term) O
* How do the public perceive the problem ;)
\_/

Hazard assessment

Identifying the hazard

* What adverse health effects might be caused by z
the hazardous agent or situation
¢ How quickly the health effects might be @

experienced and their duration

Dose response assessment
* What standards / guidelines / reference values
have been developed for the hazardous agent? S
A 7~

Exposure assessment ((/

Exposure pathways and routes
* The potential and most significant expo 7
pathways (water, air, food, soil and injury

* Exposure routes (ingestion, inhalation and
absorption / puncture of skin)

Magnitude or level of exposur

e The estimated number,
number of pests, or

e The estimated contaminant in from the
various pathwayglieWwater, air, food and soil)

ests or p tial

case
Note: an estimate of theéxgaghitude of exposure may
be qualitative (ie insignificaht, intermediate or

significant) or the estimate may*be quantitative where
reliable data is available.

Quéensla;ld
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Things to consider re data collection

* Are samples / measurements required

¢ What will be samples/measured

* Where will the samples/ measurements be taken

¢ How will the samples/measurements be
interpreted and communicated

* Are photographs required[what other evidence is
required=

Frequency and duration

* How frequently the exposure has occurred or is
likely to occur if not mitigated (eg. nil, daily,
weekly, monthly);

* How long each exposure event has occurred or is
likely to occur if not mitigated (eg. nil, minutes,
hours, days);

* If there is potential for cumulative exposure
(through exposure from multiple sources);

Character and extent

* The geographical extent of exposure (ie. How wide
spread is the hazard and how many people could
be affected); and

* The behaviour, occurrence, distribution, and fate of
the hazard in the environment (eg.
transport/mobility in soil or water, uptake by plants,
persistence in the environment, potential to bio-
accumulate in the food chain). This is mainly
relevant for chemicals, eg dioxins, pesticides, and
is particularly useful information for determining
appropriate risk management strategies.

Population exposed

* The exposed population, particularly sensii
populations:

a) General sensitivity common to

compromised)

b) Specific sensitivity to the h
individuals (eg. air pollutiey’an

¢ Whether the hazard co fect sen
populations at key logations, (eg. schools, nursing
homes).

(7

7

2
&
2

Risk characterisa%

Public health risk [ ] Yes
[ ] No

Justification
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Department of Health

AuthOrlse ' Roles and responsibilities

Introduction

This fact sheet provides a brief introduction to the role of an authorised person appointed under section 377
of the Public Health Act 2005.

Powers and responsibilities of an authorised_person

Section 376 of the Act provides that an authorised person has the powers o. g

their powers, an authorised person is subject to the directions of the rel dmi

the Chief Executive of Queensland Health or, for a local government, tlie Chie{ Executive Officer).

An authorised person may be appointed for the Act generally or for speeific pfgvisions, or to administer and
enforce the Act only in respect of particular public health risks s WOSquitos or rats and mice. There
are two types of public health risks:

r the Act. In exercising

a) local government public health risks and

b) state public health risks.

The distinction is made to enable responsibility for the
health risks to be allocated to either the State or log

@ tity card
When exercising a power under this Act i ation to another person, an authorised person must
produce/display their identity card so that is cleany visible to the other person.

inistration and enforcement of specified public

Production or display g

Entry

An authorised person is gi
may enter a place if:

en the po to enter a place through several methods. An authorised person

a) the occupier conse
b) if it is a public place antkthe entry is made when it is open to the public
c) the entry is authorised by a warrant or enforcement order.

d) Entry is under section:

386 (Power to enter place to ascertain if public health risk)

387 (Power to enter place to check compliance with a public health order)

388 (Power to enter place to take steps if public health order not complied with)

Queensland
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389 (Power to enter place under approved inspection program)
390 (Power to enter a health care facility) or

e) entry is under section 41 (Power of authorised persons to enter place for a prevention and control
program).

For the purpose of asking the occupier for consent to enter, an authorised person may enter land around
the premises at the place to an extent that is reasonable to contact the occupier, or enter part of the place
the authorised person reasonably considers members of the public are ordinarily allowed to enter when
they wish to contact the occupier (section 385). It is important to note that if an authorised person cannot
enter a dwelling without the occupier’s consent, an enforcement order or a warrant is required.

The procedure for entry that the authorised person chooses will depend on the purpose of the entry. The
following is a list of entry procedures available:

a) section 391 Entry with consent

b) section 392 Entry of place under section 386 (Power to enter place to-asce ' public health risk),
section 387 (Power to enter place to check compliance with a public Ith-order) or section 389 (Power to
enter place under approved inspection program)

c) section 393 Entry of place under section 388 (Power to enter f
complied with)

d) section 398 Warrants - procedure before entry

e) section 30 Procedure before entry under enforcepent o

f) section 41 Notification of entry (for prevention and co rograms).
Note the provisions of section 3 of the Act. Althou t bihds the State, it is not bound by the following
provisions; chapter 2, part 3 (public health orders) iong 386, 394 and 395 (see above). This limits the

powers of local government to take enforcg
contacting the relevant State representat

C ainst the State. Issues will be resolved by

General powers aftex entry

After entry has been effected autho person may exercise a range of powers, including power to:

a) search any part of the p
b) inspect, measure, test,photograp film any part of the place or anything at the place

c) take a thing, or a sayfple wf\or from a thing, at the place for analysis or testing

d) copy a document 4 @ rtake the document to another place to copy it

e) take into or onto the\plage any persons, equipment and materials the authorised person reasonably
requires for exercising a po under Chapter 9

f) require a person at the place to give the authorised person reasonable help to exercise the authorised
person’s powers under paragraphs (a) to (e)

g) require a person at the place to answer questions by the authorised person to help the authorised person
ascertain whether this Act is being or has been complied with or there is a public health risk at the place.

When making a requirement mentioned above, the authorised person must warn the person it is an offence
to fail to comply with the requirement, unless the person has a reasonable excuse (section 399).

It is important to note that when undertaking a prevention and control program (Chapter 2 Part 4), an
authorised person may only use the powers under this part and may not exercise the powers under Chapter
9, unless the authorised person is investigating a contravention of a provision under this part (Section 40). It
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should also be noted, however, that an authorised person conducting a prevention and control program
who is also appointed for Chapter 2, Part 3 (Public health orders), may give a person a public health order if
the order is for the prevention and control of the designated pests to which the program relates.

Stopping a motor vehicle

If an authorised person reasonably suspects that a thing in or on a motor vehicle may provide evidence of
commission of an offence against this Act or that there is a public health risk in or on the vehicle, the
authorised person may request a person to stop a motor vehicle or to take it to a convenient place (Section
402).

Power to seize evidence

An authorised person who lawfully enters a place under chapter 9 wit ASent of the occupier and
without a warrant may seize a thing at the place only if the authorised pe asonably believes the thing
is evidence of an offence against this Act (section 403).

consistent with the purpose of entry as told to the occupier whenvas or the occupier’s consent. An
authorised person who enters a place with a warrant issue ction 395(1) (a) may seize the
evidence for which the warrant was issued. The authorize onjmay also seize anything else at the

of ce against this Act and the seizure is
necessary to prevent the thing being: hidden, lost or de ed; or used to continue, or repeat, the offence.
An authorised person may also seize a thing at th r she reasonably believes that it has just
been used in committing an offence against this 404(6)).

Power to require nam ress

If an authorised person finds a person commit an offence against this Act or suspects a person has just
committed an offence against this r is responsible for a public health risk, that then authorised person

An authorised person may reQplire a person to make available for inspection a document issued to the
person under this Act or a document required to be kept by the person under this Act. The authorised
person may keep the document to copy it and must return it to the person as soon as possible (section
418).

Obstruction of authorised persons

A person must not obstruct an authorised person in the exercise of a power, unless the person has a
reasonable excuse (section 425).
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Authorised persons Department of Health

(authorised prevention &

Roles and responsibilities

Introduction

This fact sheet provides a brief introduction to the role of an authorised person (AP) limited to those powers
necessary to conduct authorised prevention and control programs. Authorised prevention and control
programs are for the prevention and control of designated pests, which the Act defined as meaning
mosquitos, rats, mice and other animals prescribed under a regulation.

executive officers of two or more local governments to appoint the’sg

An authorised person may be appointed for the Act generally or fo @ fic provisions, or to administer and

enforce the Act only in respect of particular public health ri@

Authorised prevention and con rograms

Under chapter 2, part 4 the Chief Executive (or d ) 1) Queensland Health may authorise a prevention
and control program if satisfied there is, o Re outbreak of a disease capable of transmission
to humans by designated pests, or a plag(€ aestation of designated pests. This would include, for
example, an outbreak of dengue fever, Qs atioh of dengue fever carrying mosquitos. The Chief
Executive (or delegate) may authorise the e, local governments, or both the State and local
governments to undertake the program.

The Chief Executive (ord
program is undertaken by:

egate) of Queensland Health may authorise that a prevention and control

e one or more local governments, if the Chief Executive Officer (or delegate) of each local government
agrees or the State or

¢ the State and one or more local governments, if the Chief Executive Officer of each local government
agrees.

Only authorised persons may undertake prevention and control programs.

)
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Entry to places

An authorised person undertaking a prevention and control program may enter a place, inthe area to which
the program relates, at any reasonable time of day or night to search for:

e the designated pests to which the program relates

e an animal, structure, substance or other thing that —
- is, oris likely to become, a breeding ground or source of food for designated pests or
- harbours, oris likely to become something that harbours, designated pests.

For example, under a program an authorised person could search for mosquitos and water sources capable
of breeding mosquitos; or search for mice, food that may attract and feed mice and rubbish that may
harbour them.

An authorised person must not enter a dwelling without the occupier’s consg
enter the following (without consent), which do not form part of a dwelling:

authorised person may

e acarport, other than a carport to which access is restricted

e the area of a veranda or deck, to which access is not restricted-and no ision is made to restrict

access

¢ the area underneath a dwelling to which access is not restri
access (for example a closed gate)

P provision is made to restrict

e any other external parts of the dwelling, includi I exa he dwelling’s gutters and

e land around the dwelling (section 41).

Notification of entry

After entering a place under a prevention
person must immediately produce identf

6 ontrol program and the occupier is present, the authorised
catioy nform the occupier about the program (section 42).
Powers after entry

After entering a place under a p
following powers:

e and control program an authorised person may exercise the

¢ take reasonable steps
including by the use of e

e take into or onto the o. e any persons, equipment and materials the authorised person reasonably
requires for exercising apower under this section and

or prevent the occurrence or recurrence of the designated pests,

e take athing, orazg

e require a person at the place to give the authorised person reasonable help to exercise the authorised
person’'s powers under paragraphs (a) to (c) (section 43).

It is an offence for a person to fail to comply with an authorised person’s reasonable request for help under
section 43, unless the person has a reasonable excuse (section 44). It is also an offence for a person to
interfere with steps taken by an authorised person under a prevention and control program, unless the
person has a reasonable excuse (section 45).
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Powers for prevention and control programs

When undertaking a prevention and control program, an authorised person may only use the powers under
chapter 2 part 4 and may not exercise the powers under chapter 9 (section 40).

It should be noted, however, that an authorised person conducting a prevention and control program who is
also appointed for chapter 2, part 3 (or the Act generally as is the case with Queensland Health
environmental health officers) may give a person a public health order if the order is for the prevention and
control of the designated pests to which the program relates. For example, following entry under a
prevention and control program for mosquitos, an authorised person may give a public health order
requiring the recipient to empty a stagnant pool to prevent mosquitos from breeding in the pool.

Notification of a program

After exercising the authorised person’s powers under a prevention and co am, if the occupier is
present, the authorised person must inform the occupier of any steps taken hat Jt is an offence to
interfere with a step taken.

If the occupier is not present the authorised person must leave a noti lace stating:

¢ the purpose of the prevention and control program

e any steps taken or to be taken under the program to eradicatg
of designated pests

e thatitis an offence to do anything that interferes with taken and

e the name and contact details of the authorised ;N 46).
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Queensland Health
Guidance Note v v -

Public Health Act — Approved inspection programs

Purpose

This guidance note is intended as a reference document for local governments and Queensland Health. It
describes the legislative mechanisms for approving and undertaking an approved inspection program under the
Public Health Act 2005 related to public health risks.

What is an approved inspection program?

monitor compliance with a regulation made under section 61 of the Act, ie. reg

Sections 10 and 11 of the Act define terms for the purposes of the Act, in€ludi blic health risk, local
government public health risk and State public health risk. The definitio publit health risks outlines those
activities, animals, substances or things that are to be a public hez purposes of the Act and also

distinction is made to enable responsibility for the adminisfra ang enforcement of specified public health
risks to be allocated to either the State or local gov oCti 4 of the Act provides for collaborative
arrangements between the State and local governm 3 tration or enforcement of the Act.

Section 427(4) of the Act requires an approved ins m to be a selective inspection program or a

systematic inspection program.

accordance with the Chief Executive’s or Chief
3 to be entered and inspected under the approval.

A selective inspection program provide
Executive Officer’s approval, of places j

A systematic inspection program provides¥dpall places, or all places of a particular type, in an area, to be entered
and inspected under the approval.

Approving a progra
The power to approve a p
Executive (or delegate)
responsibility for the administra

ram is mo d on similar powers in the Local Government Act 1993. The Chief
land Health may approve programs for a regulation only if the State has
nd enforcement of the regulation.

The matters to be statéd.in the approval are listed in section 427 of the Act.

Section 14 of the Act enables the Chief Executive of Queensland Health and the Chief Executive Officer (on behalf
of a local government), or their delegates, to enter into a collaborative arrangement whereby the State may assist
local government in relation to a local government public health risk, or the local government may assist the State
in relation to a State public health risk. Collaborative arrangements may include an Approved Inspection Program.

The template Briefing note for approval of an inspection program provides a mechanism to approve and publish
an approved inspection program. Local governments will need to customise it to suit council administrative
requirements. The briefing note template includes the following attachments:

m Attachment 1: Template — Approval of inspection program (s427)

m Attachment 2: Template - Notice of approved inspection program (5428).

Information on where to access these documents is at the end of this document in the section ‘Further information
and related resources’.
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Public Health Act - 6 Programs - Approved inspection programs

Notice of proposed inspection program

Section 428 of the Act requires the Chief Executive (or delegate) of Queensland Health or the Chief Executive
Officer of a local government to publish information on the approved inspection program by newspaper, radio or
television in the area to which the approved inspection program relates. This must occur at least 14 days but not
more than 28 days before the approved inspection program starts. A template notice suitable for publication in
newspapers is shown in Attachment 2 of the template Briefing note for approval of an inspection program.

Powers of entry

Entry to a place may be made under an approved inspection program by an authorised person under section 389
of the Act. The Act states that ‘place’ includes premises and vacant land. Entry to a building or other structure
requires the occupier’s consent.

The conditions for entry under an approved inspection program are illustrated in the flow chart in Appendix 1.

Procedure for entry

The procedure for entry is provided under section 392 of the Act. The authorised perss jefore entering
the place, make a reasonable attempt to locate an occupier and obtain the occ s consertt to the entry. If the
occupier refuses consent to enter, the authorised person must not enter the pfagce the entry is under an
enforcement order or a warrant.

General powers of an authorised person after entering a place are detai
powers of search and inspection, the power to take samples for analysis\a
power to require a person to give the authorised person reasonablg
powers, and to require a person to answer questions.

Appointment requirements

To enter a place under an approved inspection program the3
377 of the Act. It is important to consider section 379 of ipterms of appointment conditions and any limit
dy'i

on the powers placed on a person’s appointment as thi
person to effectively undertake an approved ingfe
Information on appointing authorised persa 0 a-g

governments under the Public Health Act 2005

ance note Appointments and delegations by local

Access to program

Section 429 of the Act requires the Zhief ive of Queensland Health or the Chief Executive Officer of a local
government, (or delegates) as tife €ase may béx{d provide a copy of the program to a person upon request. A
fee may be charged that is nof moresthaq the cost of providing the copy to the person. Publishing the notice

on a website (from the time of the publicafign of the notice until the end of the program) will help fulfil this
requirement.

Current legislatfe
m Public Health Act 2005
m Public Health Regulation 200

Queensland state legislation is available via the Office of the Queensland Parliamentary Counsel website at

http://www.legislation.qld.gov.au/0QPChome.htm.

Further information and related resources
All referenced documents are available to:

m Local government at www.health.qld.gov.au/eholocalgov
m Queensland Health staff via QHEPS at http://qheps.health.qld.gov.au/PHS/ehpom/.
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Public Health Act — Guidance Note

Queensland Health Contacts
For further information on approved inspection programs related to:

m mosquitoes contact Communicable Disease Branch by emailing CDU@health.qld.gov.au or
telephone 323 4115

m all other public health risks contact the Environmental Health Unit by emailing EHU@health.qld.gov.au or
telephone 32340938.

Review Date
2011

Approved by
Designation: Senior Director Population Health Branch

Date: April 2007

Version April 2007
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Public Health Act - 6

Programs - Approved inspection programs

Appendix 1

Flowchart — Entry under an approved inspection program

To be used for:

* Ascertaining if public health risk exists

+ Checking compliance with a public health order
+ Approved inspection programs

(s386, 387, 389)

¢ v ¢
- . . Place other than ‘building or
Building or other strucuture Public place open to public other structure’

!

!

(7o

Enter part of place to locate
occupier— make reasonable
attempt (5385, 391 & 392)

Consent not required (s385
&391)

To ent \n/eéggvf nt or
part 0 o locate

cupjer=make reasonable
5, 391 & 392)

v

Consent not given

RN

/]

VvV

Occupj
7

\V

(7

O

!

Occupier located

v

1

Consent given or occupier not <7 Consent given Consent not given
located
/
v /A
. W ./
Approv_ed publeGe
Ir;spectlon risk or
rogram « Check
ompliance with
ic health
or
v y v v v
I Leave notice Application for
o consentsgned o cementorer | | | Stngdte ame || CEERCCETIER | enfocementorde
(s391) ? or warrant (s394) and purpose of (s391) g (s24) or warrant
| entry (s392) (s394)
v = v !

Copy of \\/ ! Enforcement Copy of Enforcement
acknowledgement May not order (s27) or acknowledgement order (s27) or
given to occupier enter warrant issued given to occupier warrant issued
(s391) (s395 & 398) (s391) (s395 & 398)

v

Enter

V'S
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Directions
(office use only)
*Print or type

*Please see “user
information” at the end for
documents that are
associated with this form.

Complete the name and
address of the recipient of
the public health order

Provide the name address
and property details of the
place of the public health
risk

Complete details of the
nature of the public health
risk

Provide details of the
steps the recipient must
take, or action the
recipient must stop, to
remove or reduce the risk
to public health or prevent
the risk to public health
from recurring

Public health order

Public Health Act 2005
Sections 23

Purpose of form

To allow an authorised person to provide a public health order to a person who is reasonably
believed to be responsible for a public health risk at a place.

(<//7n
N

To:

Street name:

/7
5
Town/suburb: [_/ Postcode:

O\
TN
v Q
A public health risk has been found at/the%@o lace:

Name:

(4
NN

Street name:

Town/suburb: T~ \ Postcode:
Property Number ((//(\
Real Property M}\ \_/'{’Ian Parish Local Govt

Description (RPD)/

)=

2

The naturN the public Ith risk is:

/)

move or reduce the public health risk, or prevent the public health risk from
eturring, you are required to undertake the following:

4
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State the period within
which the steps must be
taken or the action must
be stopped

This section states the
things that the recipient of
the public health order
must do in relation to the
public health order,
including the effect of
sections 387, 388, 392
and 393.

This form may be
customised by replacing
‘issuing authority’ with the
name of the local
government or
Queensland Health.

Complete the name of the
authorised person and the
name, address and
contact details of the
issuing authority

*Delete these rows, if you
do not wish to include this
information

@N{suburb:

The time period in which you must do this is:

Please note the following requirements in relation to this order:*

It is an offence for you as the recipient of this order not to comply with this order, unless
you have a reasonable excuse — maximum penalty 200 penalty units ($15,000). If you
do not comply with this order, an application may be made to a magistrate’s court for an
enforcement order or warrant.

An authorised person may, at reasonable times, enter the above named place where the
public health risk exists to check if the order has been cgirptied with, or to take the steps
required in the public health order. If you have failed to a{?ee ;- uired steps to

ublic health from

recurring, these steps may be taken by the issuin harity.

wak f to take the steps, may be
give the occupier and owner of
public health order will be carried

as falled to do so. A reasonable attempt
ifj their consent to enter the place. If the
thorised person may only enter the place
> ever, if an occupier cannot be found after
rised person may enter the place. A notice must
a reasonably secure way stating the date, time and

ity
the place reasonable notice that steps requives

Entry to the place to check if the steps hav
Or

be left in a conspicuous positj
purpose of the entry.

L0\

/)]

Name of authori rs

Signature of authoris&\g@\:

AN
Nameﬁsh}q\ hority

Busj address \>
N

State and postcode:

< Ccy)taleuel.ephone number:

‘*fé( number:

%h@address:

Time and date:

! Sections 23, 387, 388, 392 and 393 of the Public Health Act 2005 relate to public health orders. For requirements about enforcement orders,
see section 24 and subsequent sections.
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Not for public distribution
User information — public health order

Associated documents and issues for consideration
There are other forms that could need to be considered when this form is being used. These are:

Notice of entry (Form PHA S392(5) and 393(7)

Notice of intention to enter a place (Form PHA S393(2) and 393(3)

Application to a magistrate to enforce a contravention of a public health order (Form PHA S24)
Notice of hearing (Form PHA S25, S117, S134, S135, S356)

Enforcement order issued by a magistrate to enforce a contravention of a public health order
(Form PHA S26)

In addition, the procedure Enforcement — Taking steps under a public health order and the Entry Process
Flowchart (1) Public Health Act 2005 may apply to this form or the associ s listed above.
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Department of Health

Giving pug Tom| : Guideline

Purpose

This guidance note has been developed to assist in the enforcement of public health risks when a public
health order is given. It addresses issues that may arise in determining responsibility for a public health risk.

Who is responsible for a public health risk?

The Act allows for a public health order to be given if an authorised person
person is responsible for a public health risk at a place’. Public health rigk.i
and can be a Local Government or State Government responsibility. Pgrsgameans individuals as well as
corporations.

ly believes that a

The Acts Interpretation Act 1954 allows that words used in legis
Therefore, more than one person can be responsible for a publi
than one place.

2Yi[0)y =-Singular include the plural.

e

The responsibility for a public health risk may lie with eithe]

* the person responsible for creating the public hea

* the owner or occupier of the place where the ris iginated.

sk is primarily responsible. If this person cannot
the chain of responsibility should be

Can a public he
health risk at

A public health risk

order address responsibility for a public
one place?

at a specific location may spread to other places. In practical terms this
could mean a property Zr may become responsible for mitigating a public health risk both on his/her
property and any neighbouging property which is affected. A public health order can require a person to
undertake some clean-up of contamination on a property other than their own.

If one public health order is given for a public health risk in several places, an agreement between the
parties (property owners and/or tenants) will be necessary to establish how the public health risk will be
dealt with. The order can then address any areas of potential dispute, for example:

o extent of work to be undertaken to remove or reduce the risk

* access to the place(s) impacted by the public health risk. Note that consent to entry must be provided by
the tenant as the ‘occupier’ if the property is rented

Queensland
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» details of a licensed contractor who may be engaged by the responsible person to remove or reduce the
risk (eg A class licence holder); and

* any other details relevant to the removal or reduction of the public health risk

Costs will be borne by the recipient of the public health order. If there is some dispute about costs, the
recipient has recourse under section 33.

If the owner or occupier of a property refuses to allow the recipient of a public health order to remove or
reduce a public health risk on their property, this can be managed in two ways

1. The owner of the second property may be deemed responsible for the ongoing public health risk on
their property and can be given a public health order to remove or reduce the risk.

This approach is based on the second party being responsible for allowing the public health risk to
continue by not allowing the responsible person to effect clean up.

or

2. The issuing authority can take further action to gain entry to the prpperty-to-indertake the steps

ordered by the public health order and recover costs from the fécipf f the public health order.
Further action may take the form of gaining an enforceme ill recognise the inability of
the recipient of a public health order to comply and may gg o giye the issuing agency authority to
enter the property to remove or reduce the public health an enforcement order may also
require the responsible person (the public health or enty'to pay the costs of these
measures. Alternatively a warrant may be applied rtake the same actions.

It is likely that negotiation between both parties will a or secondary enforcement action in
most circumstances.

If a person who receive 'health order believes
another person is parti onsible for the public health
risk, what recourse do t have?

Section 33 of the Act allows for
order believes another person

very of costs from a third party if the recipient of a public health
olly responsible for the public health risk. If more than one
r a public health risk originating from a single event, all parties
may take a case before a [ i they believe they are not wholly responsible for the matter and their

* insurance claim
* civil action through the courts
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Can a public health order require a person to vacate their
property?

The Act sets out what a public health order can require under section 21. This includes requiring a person
to ‘stop using the place, or part of the place, for a stated purpose, within a stated period or until stated steps
are taken’.

This would therefore allow a public health order to require a person to stop using their place or residence
until the public health order has been complied with. A more likely scenario is that the order would require
them to stop using part of the place until the public health risk has been removed.

The Act has no provisions that would recognise how the cost of this might be apportioned. If the person was
responsible for the public health risk they would need to bear the costs associated with temporarily vacating
the property. If the public health risk had been created by a third party (e.qg. bour) they may need to
take civil action against that party to recoup costs as section 33 only allows order to be made
regarding the costs of removing or reducing a public health risk.

Example statements for a public health

Section 21 of the Act sets out the types of things a public health equire. Major considerations
will be

e any activity in contravention of the Act or Regulatiop

e interim measures to prevent further dispers

readily available or the nature of the risk requir
e separate timeframes for individual actions o) e to ensure the risk remains controlled

Below are some example phrases that may be

1. Do not use (immediately cease using r ssure water process to clean asbestos containing
materials

2. Do not disturb or remove the by-produc
containing material

pyblic health orders

debris created by the cleaning of /work on the asbestos

3. Prevent the entry of all peg
product of the cleaning /
have been complied wi

not tly involved in the remediation into the area where the by-
is has been identified, until the requirements of this public health order

4. Prevent further dispetsal gf the by-product / debris by covering with a suitable substance, such as
secured, impervig @ c sheeting, or
5. QET

Prevent further dispersal by lightly spraying with a water/PVA glue mixture (5 parts to one), or

6. Prevent further dispersalNyy lightly spraying the by-product /debris with water to keep it damp

7. Contract an asbestos removalist with an A class asbestos removal certificate issued under the
Queensland Work Health and Safety Act 2011 to remove the by-product from (state the place/s).

8. Obtain documentation from the removalist to certify that all asbestos contamination at the site has been
removed and properly disposed of. Provide a copy of this documentation to the issuing authority.

Note 1 if property other than your own contains the by-product, you will need to obtain permission from the
relevant landowner/s before commencing activities on their properties.

Note 2 if you undertake some tasks personally, you should wear personal protective equipment (PPE)
(state full requirements or provide as an accompanying document)
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PUb“C he Procedure

Purpose

This document gives guidance on the procedure for making, giving and enforcing a public health order. This
procedure may be used as a model and customised by local governments to include specific administrative
arrangements.

What a public health order may require

The Public Health Act 2005 provides for an authorised person to give a
requiring the recipient of the order to take action to remove, reduce,
public health from a public health risk. A public health order can also

prevention and control program and for public health risks prescrj i
which currently covers mosquitos, rats and mice, and asbestos.

from recurring, a risk to
nder an authorised
blic Health Regulation 2005,

The requirements of the order must be reasonably necessa or reduce the risk to public health
from the public health risk, or prevent it from recurring. Th ealth order may require a person to do
any of the following at the place:

¢ clean or disinfect the place, or part of the place, or a ture or thing at the place
e carry out insect or pest control

e demolish stated structures or property

e remove material or items from one pig
o dispose of material for example buryingnéaterial according to the instructions in the order
e destroy animals

e cease using a place for a edp e until the steps stated in the order are complied with (s21).

Critical issue

Section 21 of the A
following limitations:

ay be required in writing by a public health order, subject to the

¢ the requirements specifiedin the order must be appropriate in the circumstances having regard to the
nature and seriousness of the risk to public health

e it must be reasonably necessary to remove or reduce the risk to public health, or
e prevent a risk to public health from recurring

¢ the period for compliance with the order must be reasonable having regard to the risk to public health
from the public health risk

Queensland
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Section 22 of the Act directs the Chief Executive Officer of a local government or the Chief Executive of
Queensland Health to consult with the department responsible for the administration of the Exotic Diseases
in Animals Act 1981 or the Stock Act 1915 before an authorised person gives a public health order in
relation to an animal the authorised person suspects has, or may have, a disease regulated under those
Acts.

To reduce the risk of liability for any potential future damages claims in relation to a public health risk, it is
important that all public health orders that have been given are finalised and the public health risk removed,
reduced to an acceptable level and/ or prevented from recurring.

Procedures @

Ascertain public health risk

Before a public health order may be given it must be establishe
health risk under section 11 of the Act. If any doubt exists a hea

its the definition of a public
essment should be undertaken to

establish this.

Giving a public health order @
Section 23 of the Act empowers an authorised per sonably believes a person is responsible for
a ‘public health risk’ at a place to give the person ¢ {ealth order.

The order, among other matters must state

(a) the steps the recipient must take to réy educe or prevent the recurrence of the risk to public health

e The completed order
health risk at a plac

e authoriged person.

Entering a pl
check complianc

take steps under a public health order or to
ith an order

Section 388 (Power to enter place to take steps if public health order not complied with) empowers the
issuing authority, by its employees or agents, to enter a place to take the steps required under a public
health order, which the recipient of the order has failed to take. Section 393 of the Act details the procedure
for entry under section 388 and section 391 ‘Powers of entry with consent’.

! The term ‘give’ is not defined or provided for within the Act. ‘Give’ includes personal service (hand delivery). General provisions
regarding service of documents under Part 10 of the Acts Interpretation Act 1954 address service requirements under State
legislation and includes posting or leaving the item at the address of the recipient in question. S459 of the Public Health Act 2005
sets out requirements for giving a document by fax.
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Section 392 applies to an authorised person intending to enter a place under section 389 (Power to enter
under approved inspection program), section 387 (Power to enter place to check compliance with health
order) and section 386 (Power to enter to ascertain if public health risk).

The issuing authority must give the occupier and owner reasonable notice appropriate to the circumstances
of the intention to enter to take the steps required under the public health order. The notice must be in
writing.

Entry to any building or structure, whether or not it is a dwelling, is prohibited (without the occupier’s
consent, an enforcement order or a warrant).

Before entering a place under any of these sections, the authorised person must do the following:

- Make a reasonable attempt to locate an occupier and obtain the occupier’s consent to entry (in
accordance with the procedure in section 391 (Entry with consent), The form Consent
acknowledgement by the occupier of a place may be used for thj pose. A signed copy must
be given to the occupier.

- ldentify themselves by for example producing an identity ¢ 0_an occupier present at the

place.
- If entering a place to take steps if a public health orde C lied with, then give the
occupier and owner a copy of the completed notice ((Notj ention to enter a place) stating

the steps that are to be taken by the issuing authori

- If the occupier does not consent, the section cla : hi the authorised person may only enter

Evidence

It is important that appropriate evi
health risk if a public health ordgpm issued. This evidence may be later required to support:

e aprosecution for a nonc iance withthe public health order or enforcement order

e acontested penalty infringeme ice

« application for an @ ent order
e application for a Wwarrany/tor a place

blic health order, should there be a complaint of misconduct (e.g. complaint to

e justification of issuing ayp
the Ombudsman).

The authorised person must be able to demonstrate they have a reasonable belief that a public health risk
exists. The evidence could include items such as photographs, video footage, statements (appropriately
documented), samples, notes by the officer, etc. Other evidence could include referenced or reputable
sources of information such as academic research material, expert opinions and documented assessment
of the public health risk. Evidence collected must support the existence of a public health risk and also the
elements of any offence and/or the requirements for a public health order.
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Safety considerations

The occupational health and safety guidance and human resources policies of the authorised person’s
employer should be observed when entering a place. When entering a place in relation to a public health
risk, the following precautions are recommended:

(a) first advise the authorised person’s supervisor of when, where and who will be present for the entry.

(b) No entry should be made by only one authorised person if there is a risk to their safety. If entry is to be
gained pursuant to an order there should always be two or more authorised persons, employees or agents
present for the entry for both safety and evidentiary purposes.

(c) If there is any risk to personal safety, the authorised person’s supervisor should be called and, if
necessary, the police are to be contacted to have them in attendance whilst the order is executed.

(d) The authorised person, employee or agent giving the public health ordey’s have a means of

communication (telephone or radio) with them whilst issuing the order.

Authorised persons, employees or agents should not be subject to h nd or safety risks by
circumstances surrounding enforcement of a public health order. e efifefing a place the need for
personal protective equipment (PPE) or other safety precaution considered.

Please note, the Act does not allow force to be used in relatjertc
reasonable help and force” may only be used in relation to, @
if included in the order or warrant by a magistrate.

¢ health order. “Necessary and
ement order’ or a ‘warrant for a place’,

Damage during entry

Section 422 allows a person wig'incu s or expense because of the exercise or purported exercise of a
the local' government or the State, as the case may be. Compensation
iction for recovery of the compensation claimed. Official records should
aim for compensation under section 422.

may be claimed in a court
be retained in case a pe makes

Official recor

When an authorised person'gi¥es and enforces a public health order, the authorised person must officially
record the details of the activities associated with issuing the order for evidentiary purposes. This may
include the time and date of entry to the place, time and date of service and any enforcement activities and
impacting issues such as damage or confrontational circumstances encountered. The magistrate may
require evidence that the public health order was appropriate under the circumstances before issuing an
enforcement order. Therefore, this information should be officially recorded somewhere accessible.
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Person must comply with a public health order

Section 23(4) of the Act makes it an offence (with a maximum penalty of 200 penalty units) for the recipient
of a public health order to not comply with the order, unless the recipient has a reasonable excuse. This
offence does not limit any other liability a person may incur for an infringement notice subsequently issued
by an authorised person for the contravention of the public health order.

Options when a public health order not complied with

If an authorised person has given a public health order for a public health risk at a place and the recipient
has failed to comply with the order, the following options can be considered:

(a) Take action under Chapter 9, of the Act, for example under section 388
steps if public health order not complied with).

(b) Issue an infringement notice (PIN) for noncompliance with the publi
Act), unless the recipient of the public health order has a reasonable

(c) Initiate legal proceeding for noncompliance with the public heg
recipient has a reasonable excuse. (

(d) Apply to a magistrate for an enforcement order for a pub}i
may hear an application for an enforcement order and a p
order at the same hearing. Note this application pro.
person to whom the application relates.

(e) If entry for the public health order is refused an ment order process is unsuitable (eg. an
urgent response is required) consideration could n§td applying to a magistrate for a warrant for a
place under section 394 of the Act. A magistf i a warrant for a place if satisfied there are

e third party to whom the application for a cost recovery order
the hearing to decide the application. However, if the person fails to attend,
e person’s absence.

Section 35 lists the matters about which the magistrate must be satisfied before making a cost recover
order against a third party. Of principal importance is that the magistrate must be satisfied the third party is
responsible for all or part of the public health risk to which the original public health order related.
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Description

The Public Health Act 2005 (the Act) allows an authorised person to apply to a magistrate for a warrant to
enter a place and undertake certain enforcement actions. This procedure provides a step by step process
for an authorised person to apply to a magistrate for a warrant for a place.

This procedure may be used as a model and customised by local governments to include specific
administrative arrangements.

Critical issues for the authorised perso

A written application that states the grounds on which the warrant is sought must be sworn. This means the
application must be signed (and the oath as to the truthfulness of t dtion taken) by a Justice of the
Peace.

It is important to ensure copies of documents relating to th h¢€ warrant are made available at the

time the magistrate is considering the application. The ma e My refuse to consider the application
until the applicant gives the magistrate all the requiregdNnforindti the way the magistrate requires. For
example, the magistrate may require additional informa upporting the application be given by statutory

declaration. This may include information on previ
that provide a history of previous and relevant no

vanpactions, photographs, documents or records
liangce.

made by telephone, fax, email or other form of
cumstances. Such an application could be

emote location. It is always best to check with the
oumunication and the timelines involved for a response.

An electronic application for a warrant for a
electronic communication in urgent or ofjhg
appropriate when the authorised person‘is
Magistrates Court about the preferred form o

The authorised person needs to €
magistrate what is required. F
may need to be taken (eg. w
actions considered necess

that when applying for a warrant, they make it clear to the
include the thing(s) that may need to be seized, samples that
r mosquito breeding, other health risk conditions), or other
ve or reduce the risk to public health or prevent it from recurring.

Under section 395 of t

at a place, the warra ate that the authorised person may enter the place again to check
compliance with an ¢ flealth order issued as a result of the entry under the warrant. If a warrant
authorises re-entry, the warrant expires seven days after the expiration of the period stated in the public
health order for completing the steps stated in the order. If re-entry may be needed and is not sought when
applying for a warrant, a separate application for a warrant may need to be made each time entry is
required.

€ '» plic HealthAct 2005, if the warrant is to determine if a public health risk exists

Queensland
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What a warrant for a place enables an authorised person to
do

A warrant for a place may allow an authorised person to do the following things:

a) exercise powers under Chapter 9 of the Act with the help, and using the force, that is reasonable in the
circumstances;

b) enter any place authorised by the warrant;
c) search the place to find evidence of an offence under the relevant Act;

d) take the steps necessary in the circumstances to remove or reduce the risk to public health or prevent it
from recurring including seizing a thing(s).

e inconvenience and
itate the steps or
an be undertaken upon

Note: An authorised person exercising a power under the warrant, must cays
do as little damage as is practicable in the circumstances. The warrant mus
actions that are authorised to be taken. Only those actions set out by t arrant-e
entry.

Procedures

There are a number of steps to be taken by an authorised
for a place. The processes, including applications byelect

en obtaining and executing a warrant
unication are outlined below:

Obtaining a warrant

An authorised person has the following option
Option 1 — Application in person or
Option 2 — Application by electronic comm

The authorised person applying fox the warrantsfiould be fully aware of the circumstances of the case.

Option 1 — application/in per

An authorised person compiete form Application for warrant for a place that states the grounds on
which the warrant is sough

The authorised persop ghould
the magistrate to consia

The authorised person take

also, as far as practicable, complete the form Warrant for a place ready for

he following documents to a magistrate for their consideration;
a) the signed and sworn form Application for warrant for a place

b) the form Warrant for a place, completed as far as practicable for the magistrate’s consideration, plus a
blank copy of the form in case the magistrate wishes to change the particulars you have completed

c) supporting evidence including an identity card or other document evidencing the authorised person’s
appointment under the Act and a copy of any associated delegations

d) records or previous actions such as correspondence or warnings to assist the magistrate in making an
informed decision.
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Option 2 — Application by electronic communication

An electronic application for a warrant for a place may be made by phone, fax, email or other form of
electronic communication in urgent or special circumstances

An authorised person completes the form Application for warrant for a place that states the grounds on
which the warrant is sought.

If possible, the application should be sent to the magistrate by fax or email.

The application may be made before the written application is sworn. However, as soon as possible, the
authorised person must send a sworn application to the magistrate.

The magistrate may issue the warrant (the original warrant) if satisfied it was appropriate and necessary to
make the application by electronic communication.

What the magistrate must do and ask an authori rson to do
After the magistrate issues the original warrant the magistrate must imyhedi give a copy of the warrant
to the authorised person, if there is a reasonably practical way of doin . for example, by sending a copy

by fax or email.

fhe magistrate must tell the
gr'terms of the warrant.

If the magistrate cannot physically provide a copy of the original\v
authorised person the date and time the warrant is issued

The authorised person must then complete a ‘form of warr s fay as practical, ideally using the form
‘Warrant for a place’, including on it the magistrate’s e, d time the magistrate issued the warrant
and the other terms of the warrant.

The copy of the warrant sent to the authorised pe e form of warrant completed by the officer on
the magistrate’s direction (in either case the dupli ajrant), is a duplicate of, and as effective as, the
original warrant.

watrfant was issued, the application should be sworn
ical.

If the application could not to be sworn €
before a Justice of the Peace as soon as pra

What the authoriseg/pe must send to the magistrate

The authorised person mu first reasonable opportunity, send to the magistrate:

Onus of proof is oiY'the authorised person

If an issue arises in a proceeding about whether an exercise of a power was authorised by a warrant issued
by electronic communication and the original warrant is not produced in evidence, the onus of proof is on
the authorised person, relying on the lawfulness of the warrant, to prove the warrant authorised the exercise
of the powers. For this reason the authorised person should ensure an original warrant and documents
provided to the magistrate (which the magistrate must give to the clerk of the court of the relevant
magistrates’ court) are obtained for evidentiary purposes, should the matter be contested. In any case all
relevant documents should be filed.
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Procedure before entry and executing warrant
Authorised persons intending to enter a place under a warrant for a place (under s398) before entering the
place must do or make a reasonable attempt to do the following:

a) identify themselves to a person present at the place who is an occupier of the place by producing a copy
of their identity cards or other documents evidencing their appointments

b) give the person a copy of the warrant

c) tell the person that the authorised person included on the warrant is permitted by the warrant to enter the

place
d) give the person an opportunity to allow authorised persons immediate entry to the place without using
force.

Authorised persons need not comply with the above requirements if they b th&t immediate entry to the

place is required to ensure effective execution of the warrant is not frustratech

An authorised person may be assisted by other people in executing t@ This may include entering
a

the place with necessary and reasonable help and force under s395( r exercising general powers

under s399 after entering the place. @
Safety during enforcement of the@nt
An authorised person may exercise powers under th ra help and using the force that is

reasonable in the circumstances. Although an authagrise on has the legal authority to enter a place,
occupation health and safety and human resource ' Jexations of the authorised person’s employer
should always be taken into account. The following pfgcautions are recommended:

person’s supervisor of when, where and who will

9

b) A warrant should not be given and enforced

a) No entry be made without first advisin thorised

be present for the entry.

D

only one person for both safety and evidentiary purposes.

c) If there is any risk to personal the police are to be contacted to have them in attendance while the
warrant is executed.

d) The authorised persons ing the warrant should have a means of communication (telephone or
radio) with them while executing t rrant.

Note: The authorised pé should also consider the need for personal protective equipment.

Use of force duigg entry

Any force used should always be the minimum required to gain entry and use the any powers as
necessary. To avoid the inappropriate use of force and to maintain a high level of accountability, the
following should be considered:

a) If force is required, the authorised person’s supervisor shall be contacted to seek approval to use force
and, if necessary, the police should be requested to attend.

b) If force is used to gain entry and damage occurs to any property, the form Notice of damage should be
completed and a copy immediately left with the owner of the property. For this purpose ‘owner’ includes the
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person in possession or control of the property. If practicable, photographs should be taken by the
authorised person of that damage and provided to their supervisor.

c) If permission is obtained from the supervisor and force is used to gain entry, it is good practice for the
authorised person to provide a report to the supervisor as soon as possible. Included with this should be a
copy of the completed form Notice of damage. The report should also explain:

- why force was necessary

- what force was used

- what (if any) damage resulted in the use of force

- what evidence was obtained

- who was present during the execution of the warrant
- any other relevant information.

Section 422 allows a person who incurs loss or expense because of the exerCise or purported exercise of a
, uthorised prevention

power under Chapter 9, Part 2 (Powers of authorised persons) or Chapter 2

and control programs) to claim compensation from the local government or the d, as the case may be.

Compensation may be claimed in a court with jurisdiction for recovery ¢f nsation claimed. Official
records should be retained in case a person makes a claim for comp ionYunder s422.

Official records

{ssociated with giving the warrant and
enforcing the warrant. This may be recorded at the time authorised person in an official note book

this information. The completed form and er infarpfation, such as records of official interviews,

should be placed on file.

Defect in relation t warrant

A warrant for a place (includi duplic arrant obtained by electronic communication) is not invalidated
by a defect in the warrant o cess unless the defect affects the substance of the warrant in a material
particular.

Cost recov

Reasonable costs that haveséen incurred by the issuing authority may be recovered when exercising
powers under s 388 or s 405, as a debt payable by the person named on the warrant or public health order
to the issuing authority. This amount is payable within 30 days after the details on amount of costs have
been provided to the person.

Local Government may recover the amount payable plus interest as if the total amount were overdue rates
under the Local Government Act 1993.

The unpaid amount may become a charge on the land and can be registered as a charge over the land with
the registrar of titles (s406, s407).
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